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DIGESTS OF RECENT OPINIONS Anecdotes Of Justice 





MUNICIPAL CORKPORATIONS— 
Investigations — Subpoena. 
New Jersey Supreme Court. 
Wintermute v. Ellenstein et als 
October 23, 1936. 
On certiorari. Affirmed. 
For prosecutor, Edward R. Mc- 
Glynn. 
For defendants, 
ner, Harry V. 
Bodine, J. 
Prosecutor was deputy director 
1¢ department of revenue and 
finance of the City of Newark un- 
il January 17, 1936, at which time 
he became deputy director of the | 
department of parks and public 
On May 21, 1936 he was | 
served with a subpoena directing 
him to appear before the members 
f an investigation committee ap- 
inted by the board of commis- 
ners of the City of Newark by 
resolution adopted December 13, 
1935. This he refused to do and 
was had to the Supreme 
Court under Sec. 61 of the Evi- 
Act, 2 C. S. p. 2238. It is 
test the legality of the court’s 
in ordering process to issue 
writ of certiorari was al- 


Frank A. Boett- 
Osborne. 


# tr 








erty. 


mm © 


contends (1) that 
justification for 


secutor 
is no legal 
yintment of the committee, 
2) that there is no authority 
to compel his appearance 
before such committee. 

Held: Newark is governed under 
the Walsh Act, 4 of which, 
P. L. 1915 p. 495, provides that 
the board of commissioners shall 
have complete control over the af- 
f f the city, prescribe the pow- 
of all officers and 
make such other rules and regula- 


+h nr 


Sec. 


rs and duties 


S as may be necessary 
er for the efficient and economic 
nduct of the business of the city 
board of commissioners pos- 


or prop- 


sesses the administrative, judicial 
and legislative powers formerly ex- 
ercised by the mayor and city 


ncil and all other executive and 
legislative bodies in the city. There 
$ no separation of these powers 
nder the state constitution. To 
Officers of the city of 
irk in relation to the perform- 
ance of *their official duties a 
legitimate exercise of the power 
ested in the commission. 
This case, unlike Jones v. Secur- 
ities & Exchange Commission, 56 
Ct. Rep. 654 one where 
thos ) oe with the administra- 
the affairs of the city desire 
question a deputy commfssioner 
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j}and duces 


with respect to his official conduct | 


and to deny such power would be 
to deny the municipality good 
government. The commissioners 
are entitled to call upon subordin- 
ates for an accounting under oath 
of their acts in public office and 
the resolution appointing the com- 
mittee was legitimately confined to 





proper matters. 

Sec. 61 of the Evidence Act, 2| 
C. S. p. 2238, authorizes such a | 
committee as is here involved to | 
issue subpoenas ad testificandum 
tecum to any person 
within the state to appear before 
it to give testimony or information 
required for the purpose involved. 


This provision has been the 
law of this state for sixty 
years. It is too late now to 
disturb it, State v Kelsey 
44 N. J. L. 1; Engeman v. State, 
54 Id. 247. This provision of the 


unconstitu- 
a 
function 


Evidence Act is not 
tional as an attempt to endow 
municipal body with the 
of the judiciary. 
Affirmed 
MORTGAGES — Suit for Deficien- 
cy — Failure to join tenant — 


} 
Extension of time between Mort- Current Decisions 


gagee and Assuming Grantee — 
Fair Value. 


In Chancery of New Jersey 


Savoy B. & L. Association v. Per- 
rone et al. 

November 2, 1936 

On bill and counterclaim. Decree 
on bill advised 

For complainant, Harry T. Davi- 
mos. 

For defendants, Frank W. Hast- 


ings and Theodore Rabinowitz 
Fielder, V. C 

On previous hearing this caus¢ 
of action resolved itself into a suit 
for deficiency on a mortgage bond 
and the complainant's bill was dis- 
missed and it was suggested that 
defendants withdraw their count- 


erclaim for a decree discharging 
them from liability on their bond 
and its cancellation. Defendants 


did not desire to do this. Complain- 
ant amended its bill to 
offer to credit fair value as of the 
cate of the sheriff's sale to which 
defendants filed an answer charg- 
ing that plaintiff be barred because 
it failed to join tenants in the fore- 
closure suit and an amended count- 
erclaim the basis of which was 
that complainant with knowledge 
that defendants’ grantees had as- 
sumed payment of the bond and 
mortgage extended the time of 
payment. Defendants also, by way 
counterclaim accepted 
to credit fair 


stat 7 
State an 


of amended 


complainant's offer 


Holmes Published 


Making accessible the last of the 
late Justicqa Holmes’ uncollected 
works, the Central Book Company, 





245 Broadway, New York City, an- | 


nounces the publication of JUS- 
TICE OLIVER WENDELL 
HOLMES, His Book Notices and 
Uncollected Letters and Papers. 
Never before has any of this 
material been published 
form. 
Mr. 
tingly written the Introduction 
this 
The editor, 
of the Bar 
umbia and the Supreme Court of 
the United States, has exhaustively 
annotated this volume and in ad- 
dition has compiled a valuable bib- 


Justice Stone, has most fit- 
to 
volume. 

Mr 


Harry C. Shriver, 


liography of materials by and 
about Justice Holmes. 

The items presented are what 
Holmes himself has called “little 
fragments of my fleece that I have 
left upon the hedges of life.” 
Holmes—-soldier, lawyer, editor, 


teacher, jurist and sage. Each as- 
pect of his philosophy and 
fruitful life, recorded. 


ripe 
is here 


INSURANCE — What Constitutes 





—Right of Individuals to Insure | 


EQUITY — Right to enjoin Crim- 
inal Prosecutions. 

DECLARATORY JUDGMENTS— 
Right of Equity to determine 
Constitutionality of Act — Val- 
idity of Insurance Act. 

Irving Moresh v. T. O’Reg- 
an, Prosecutor, al 

Mr. William 
plainant 


Danie! 
etc., et 
for Com- 

Lichten- 


Boorstein, 
(Mr. Julius 


stein, of counsel) 

Mr. Daniel O’Regan, Prosecutor 
of the Pleas. 

Mr. Frank G. Schlosser, Assistant 


Prosecutor of the Pleas. 

Mr. Louis J. Cohen, Assistant At- 
torney General, for Carl K. 
Withers, Commissioner of Bank- 
ing and Insurance. 

Egan, V. C 
The petitioner was engaged in 

the glazing business in the city of 

Bayonne, County of Hudson, and 

State of New Jersey, from about 

the year 1911 up to the filing of 

the petition herein. In the year 

1933, he entered contracts 

with his customers in the said city 

whereby, for a sum of money, he 
agreed with and obligated himself 
to them, for a certain period, ‘to 
the glass store front in 
the premises of said customers, 


into 


service 


value on the deficiency and alleged | which service consisted of (1) re- 


that it exceeded the deficiency. 
Held: Defendants failed to prove 
an extension by complainant to 
defendants’ grantees. The bill was 
filed February 27, 1935 on which 
date the sole occupant of the build 
ing on the mortgaged land beside 
defendant was a tenant who sur- 


pairing store front glass by tight- 
ening bars or clamps to keep the 
glass in firm condition, and (2) to 
replace all store front glass brok- 
en in the said premises.” The peti- 
tion says that the business of “‘ser- 
vice contracts is limited solely to 
properties located in the City of 


rendered her possession and moved | Bayonne and only to such persons 


out six days later and thus no ten- 
ancy existed prior to filing the bill 
which had not been cut off. On 


as are specially chosen by the peti- | 
| Colorado and Missouri, by their 
| constitutions expressly forbid re- | 


tioner.”’ 


The defendant, the Prosecutor 


the evidence defendants’ estimate | of the County of Hudson, says that | 


of fair value is too high and com- 


the complainant’s “service” busi- 


plainant’s offer to reduce the de- | ness is one of insurance and is be- 


ficiency to $500 should be granted. 
Decree of $500 for complainant. 


ing conducted in violation of the 
provisions of the Insurance Laws 


in book | 


of the District of Col- | 


| 19 Colo. 504, 36 Pac. 609; Wester- 
}man v. Supreme Lodge K. P., 196 


Defendants’ counterclaim dismis- | °f the state of New Jersey. He, in| 


gots. 
(Continued on Page 2 col. 3) 


consequence, submitted the facts 
(Continued on page 3 col 1) 


‘ ve “t 1s 





|an additional restriction upon our 
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(6) This brings us to the most | 
difficult section of the subject, the | 


| determination of what action the | 
|court will take for the cestui and 
| against the fiduciary. As is to be 
expected, this is the source of most 
of the conflict. The adjustment of 
| the claims of the parties is neces- 
| sarily largely discretionary, and it 
depends on the whole trust admin- 
istration. So if there are many 
other factors besides investments 
up for consideration, what is done 
about these investments may be 
governed to a great extent by the 
court's attitude toward the conduct 
of the fiduciary as a whole. 

In almost every case, when the 
court determines that the invest- 
ment was not within the field of 


RECENT CASE | 
COMMENT 











By HAROLD 8S. OKIN 


|RETROACTIVE LEGISLATION 
PART I 


Retrospective statutes relate to 


past acts ‘and transactions. Retro- | 


active statutes are those which 
operate upon such acts and trans- 


actions and change their legal 
character or effect, 59 C. J. 1158 
Sec. 670. A retrospective statute 
has been defined to include every 
enactment which takes away and | 
impairs vested rights acquired un- 
der existing laws, or creates a new 
cbligation, imposes a new duty or 
attaches a new disability in res- 
pect to transactions or considera- 
tions already past, Black’s Law 
Dictionary. For all practical pur- 
poses the terms retrospective or 
retroactive may be used synony- 
mously. 

Congress as well as the states 
are expressly forbidden by the fed- 
eral constitution to pass any ex 
post facto laws, U. S. Constitution, 
Article I, Secs. 9, 10, and the states 
are forbidden to pass any law im- 
pairing the obligation of contracts, 
Id. These constitutional guaran- 
tees are also incorporated into our 
own constitution Article IV, Sec. 
VII (3). Similarly, the all import- 
ant due process clauses are of ex- 
treme importance from the feder- 
al and New Jersey constitutional 
viewpoints. 14th amendment to 
U. S. Constitution and Art. I 


} 





Sec. 1 of New Jersey constitution 
There is however no express pro- | 
hibition against the enactment by | 
the states of retrospective laws | 
which do not impair the obligation 
of contracts, partake of the char- 
acter of ex post facto laws or vio- 
late the due process provisions, 14 
L. R. A. 721. Some states such as 


trospective laws, French v. Deane, 


Mo. 670, 94 S. W. 470. Our own 
constitution, although devoid of 
any such prohibition, does impose 





(Continued on page 11 col 1) 


legals and was not justified under ops 
considerations 5: 


any of the other 


New Jersey—Part IV ie 


By EDWIN K. LARGE, JR. 
(Essay for Professor Richard Powell, Columbia Law School,: 1986) 














thus far observed. it will surcharge |} ia 


‘the fiduciary for any loss in the 


principal that may have been in-' 
curred. But ther _ 
evidence of such loss, and the loss — 


must actually have occured, and - 
not merely be imminentis0, And- 


how is this loss to be determined? | 
It is usually done by charging him ~ 
with the entire principal, and then 


crediting him with what remains 
of it131, 
unliquidated, he may be charged 
with the principal ang given the 
res 132, or beneficiaries may he 
given the option of choosing eith- 
erl33, Where a fiduciary improp- 
erly releases an investment, he 


may be cherged with the difference © 


between the price he received and 
that which he should have 


ment; or if he should not have sold 
at all, with the market price at 
the time of the accounting134, 
Where he should have sold ang did 
not, one case, which was reversed 
on the grounds that he was not li- 


jable at all for not selling, said he 
should be charged with the drop © 


in value from the time the securi- 
ty “entered the region of doubt’’185, 

Where the question is one of 
over-investment in a legal, such 


as a mortgage, there is no clear 
| holding or dictum as to the amount 


of the charge, but the writer is 
inclined to believe the position of 
the Restaternent would be taken, 
as that is the logical one, though 
there séems to be little authority 
anywhere on the point. This ig 
to the effect that the fiduciary is 
chargeable with that part of the 
whole ! ss covered by the differ- 
ence between the amount actually 
invested and the amount properly 
invested13¢, 

And now, what further charges 
will be made? The fiduciary will 
usually be charged at least with 
simple interest on uninvested or 
improperly invested funds, but 
credited with whatever income 
may have been yielded137. Where 
the question is merely one of fail- 
ure to invest funds held for dig- 
bursement, simple interest is us- 
ually charged, providing, of course, 
that the fiduciary received no ben- 
efit from the fundsi38, And en 
1864 case says that the English 
practice of charging lower inter- 
est on small sums because of dif- 
ficulty of investment is not appli- 
cable herel39, But a 1916 cage 
says this charge depends on the 
equities of particular cases and 

(Continued on page 2 col 1) 


130. Porter v. Woodruff, supra, note 62 
In re Slater’s Estate, 88 N. J. 296, 
102 Atl. 384 (1917), where an executor 
en . on a tract of 
and end released parcels as they were 
sold, but did not receive the money 
on these releases. 

131. Weliters v. Hart, supra, note 61. 


132. Quick v. Fisher, supra, note 75. 
i" Bohle v. Hasselbroch, supra, note 
134 Fuck v. Lake. supra, 0 note 63. 

> eam v. terson Safe Sable 
Co., supra, note 105. Z 
tt, fh re Jun Behe sul, mat 

n re Jula’s Estate, 1 su 5 

Frey v. Frey, supra, note ; 
Frost v. Denman, —— note 7. 
Backus v. Crane, su note 9. 


138. Coddington’ v. 
In re Jula’s Ei tate and - v. 

z Prey Frey, 
ind. Frey v. Prey, supra. 


must be good» 


But if the investment is _ 


re- 
/ceived if he had used better judg- 
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PHILADELPHIA, (CCNS) — A 
joint effort by retailers to curb 


‘the “three evils of predatory price- 


cutting, misleading advertising and 
labor-chiseling,” through “self- 
regulation,” is being urged by Ma- 
jor Benjamin H. Namn, president 
of the Namm Store, Brooklyn. In | 
a@ speech before the retail mer- 
chants’ forum of the Philadelphia 
Chamber of Commerce he declared 
that the alternatives facing retail- 
ers are doing the house-cleaning | 
job themselves or waiting until the 
government does it for them. 

“Witness,” he said, “the Robin- 
son-Patman bill which the Federal 
Government has enacted into law. 
Witness the ‘price-fixing’ 
which have already been passed in 
more than a dozen states. Witness 
the ‘drive’ now on to induce the 
next Congress to pass.an advertis- 
ing ‘censorship’ measure and also 
to legislate against any retailer 
who has the effrontery to manu- 
facture his own products. 
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(Continued from page 1) 





that the court should try to ap- 
proximate what the cestui should 
have got. It fixes the rate at 4%, 
legal interest being 6%149. Both 
were Court of Chancery cases. 
Where a fiduciary sold government 
bonds and failed to invest the pro- 
ceeds, one case held him liable for 
the interest the bonds would have 
brought till called, then legal in- 
teresti41, Where money held was 
drawn from a 4% bank account 
and put in a 2% one, the fiduciary 
being president of the latter bank, 
he was charged with the differ- 
ence between these rates!42. 

The line between cases charging 
simple interest and those charging 
compound is often quite shady. 
One case lays down the genera! 
rule as charging legal interest 
compounded annually if the fidu- 
ciary was grossly negligent, but 
simple interest if guilty of mere 
neglect!43, In a case where a re- 
ceiver lent proceeds of the sale of 
corporate assets to the corpora- 
tion’s successor without interest, 
he was charged interest compound- 
@d annually!44, and likewise where 
he used the funds in his own bus- 
inessi45. So it would appear that 
annual compounding most 
severe charge made in these cases, 
and as it is unlikely that less fre- 
quent compounding would be de- 
creed, the rule must be right at 
least as to this. Of course, where 
the interest has been paid in, then 
the question is the same as though 
it were principal in hand for in- 
vestment, with the difference noted 
in the first section of this essay 
as ta how long the fiduciary will 
be given to invest!46, One rather 
interesting case held that the in- 
terest was to be charged on par 
where an executor improperly held 
stock worth 250% of par; here 
again it was placed at 6% and 


Backus v. Crane, 
Coddington v. Stone, 


is the 





supra. note 9. 
supra, note 


140. 
141. 


In re Eckert’s Estate, supra, note 
Backus v. Crane. supra, note 9. 
Windmuller v. Spirits Distribut- 
Co., supra, note 72. 

145. McKnight v. Walsh, 23 N. J. 

136 (1872), where an executor directed 
by the will to invest $25,000 for the 


testator’s daughter merely failed to re-| 


pay his debt of this amount to the 
estate, but paid her some of the in- 
terest on it. 


146. Voorhees v. Stoothoff. supra, note | 


q ie v. Williams, supra, note 12. 
47. Salisbury v. Colt, supre note 99. 


laws | 


compounded annually147, 


funds himself, 
seems to be that the cestuil has 
the option of a charge of legal in- 
terest compounded or of profits if 
they can be determined and iden- 
tified14s. But another case says 
|that this rule applies only in cas- 
es of gross misconduct, such as 
most cases of use in trade or spec- 
ulation. In this case he merely 
| failed to pay his debt to the estate 
and the court said that is was like 
| continuing an investment the tes- 
| tator had approved, he would 
have had to convert some of his 
own investments in order to pay 
the estate. It charged him com- 
|} pound interest, but dig not allow 
| the optioni49, Where the execu- 
| tor was authorized by the will to 
|}use the estate for years in 
the business in which he and the 
testator had been partners, the 
court continued the 10% charge 
which he had paid during the per- 
|}iod, in the absence of a showing 





as 


five 


| that at its expiration he invested 


in legals, saying that the presump- 
tion was that the money stayed in 
the business and earned the same 
profit!59, 

The general rule is that no com- 
mission will be allowed on unin- 
vested or improperly’ invested 
funds15!1, But this matter is ap- 
parently highly discretionary. One 
allows the trustee commis- 
sions where he failed to invest, 
but diq a good job otherwise152; 
and another granted him commis- 
sions where he failed to invest the 
and another made the 
allowance where one of the three 
trustees mortgaged to the estate 
property in which he had an inter- 
est!54, Counsel fee may also be 
denied155, but this matter seems to 
be entirely discretionary and to de- 
pend on the general administration 
»f the whole trust. One case pun- 
ishing bank officers for contempt 


case 


incomel53; 


in violating a court order as to in- 


vestments was reversed on the 
grounds that there was no juris- 
liction to make the order, but 


there was also language to the ef- 
fect that such punishment was im- 


proper in investment-order cas- 
esi5é 

The final question is, to what 
extent will mitigating factors be 
allowed to alter these charges, 
once the court has disapproveg the 
action of the fiduciary? First, im- 
munity clauses in the instrument, | 


attempting whole or partial pro- 
the trustee at the out- 
are of little effect, either when 
protection is directed against 
ts of the co-trustee or of the 
pleading it. A note to one of 
the collecting the English 
and American precedents, seems 
to summarize to the effect that, by 
proving the will or otherwise ac- 


tection of 
set, 
the 
the ac 
one 


cases, 


cepting the trust, the fiduciary 
Continued on page 9 col. 2) 

148. In re Walters. supra, note 63 

149. McKnight v. Walsh, supra, note 

145 

150. Shearman Cameron supra, 

note 8 

151. Frey v _Pre} supra, note 6. 


note 1 


supra 
t 





154. Me Allister v. 





Pluck Vv 
Una v 


Lake, 


supra, note 63. 
Dodd, supra, note M9. 
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55. 
156 
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the general rule | 
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NEGLIGENCE — Duty owed an 
invitee — Contributory Negli- 
gence. 

LAW PRACTICE — Refusal to de- 
clare mistrial. 

New Jersey Supreme Court. 

Halligan v. Westmont Loving Ser- 
vice, a corp. 

October 23, 1936. 

On appeal from Camden Common 
Pleas. Affirmed. 

For plaintiff-respondent, Walter S 
Keown, George D. Rothermel of 
counsel. 

For defendant-appellant, French, 
Richards & Bradley, Floyd H. 
Bradley of counsel. 

Per Curiam: 

Plaintiff, a woman of fifty-five 
attended an afternoon card party 
held by defendant .in premises own- 
ed by it, for which admission a 
fee was charged. She asked where 


was sufficient light from the win- 
dows to see. She had been in the 
room before but it had been alt- 
ered. 

At a far end of the room stood 
a table upon which coats had been 
piled up. The table was alongside 
a railing which the coats con- 
cealed. This concealed railing 
guarded an open well of the stair- 
case leading downstairs. Plaintiff 
fell in trying to place her coat on 
the table. She testified that she 
was unaware of the stairs and did 
not see them. 

Held: No error in failing to non- 
suit or direct a verdict. There was 
proof of negligence and plaintiff 
was not guilty of contributory neg- 
ligence as a matter of law. Plain- 
tiff was an invitee to whom de- 
fendant was under a duty to ex- 
ercise reasonable care. 

There was no error in the court’s 
refusal to declare a mistrial when 
plaintiff's counsel in his opening 
stated that defendant had repaired 
since the accident. The court stat- 
ed that it would consider a charge 
to the jury to cover this point but 
the defendant never brought it up 
again after the evidence as to sub- 


|} sequent repair was excluded dur- 


ing the trial upon defendant’s ob- 


|jection thereto. Defendant was 
not injuriously affected. 
Affirmed. 


PROBATE PRACTICE — Counsel 
Fees and Costs on Appeal 
New Jersey Prerogative Court. 


In re McNulty, deceased. 
October 19, 1936 
On application for counsel fees, 


Denied as to appellant. 


‘came to a stop. 





| 
| 


with costs and counsel fees on an 
unsuccessful appeal, especially 
where the decision of the court 
below is on its face in conformity 
with the weight of the evidence | 
and established law. 

Respondent was compelled to de- 
fend the appeal and is entitled to 
costs and a reasonable counsel fee 
to be paid by appellant. 

Order so advised. 


CARRIERS — Injury Result of 
Third Person Intervening 
Agency. 

New Jersey Supreme Court. 

Overbeck v. Erie Railroad Com- 

pany. 

October 23, 1936. 

On appeal from district court. Re- 
versed. 

For defendant-appellant, Hobart 
& Minard, George S. Hobart, A. 
J. Kelly. 


—— -_ ——— 





For plaintiff-appellee, Joseph V. 
Fumagalli, Peter Hofstra. 
Bodine, J. 
Plaintiff was a passenger on de- 


| fendant’s railroad from Jersey City | 
she might place her coat and was | 
directed to a room where there | 


to Warren Point. He was a regu- 
lar commuter on the particular 
train in question and knew that 
the usual stopping time at Warren 
Point is just long enough to dis- 
charge passengers. The westerly 


}end of the coach in which plaintiff 


was riding was opposite the west 
bound platform when the train 
Sometimes the 
east end of the rear car cleared a 


; train trestle but not so on the, 


night in question. Plaintiff instead 
of alighting by the west end of the | 
car went out the east or rear door. 
Stepping down to the first step 


|he discovered that a girder of the | 


trestle with which he was familiar 
blocked the exit on the right hand 
side where he normally alighted. | 
He attempted to return to the} 
west end or front exit in order 


that he might alight, and placed 


| verdict. 
|so that the rear coach was partly 


Mr. John Francis Gough of counsel 


with appellant. 


Mr. Thomas J. Holleran of counsel 


with respondent. 
Sooy, V. C. 
This court affirmed a decree of 


the Orphans’ Court admitting the | 


will of McNulty to probate. 
successful appellant seeks counsel 
fees out of the estate. 


Un- | 


Held: It would be an unwise ex- | 


ercise of discretion especially in 
small estates, to burden the estate 
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LEACH BROS., INC. 


HANOVER 2-8424 
123 South Broad St., Philadelphia. 
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his left hand in a crevice between 
the hinge part of the door and | 
the side of the car in order to pull 
himself around quickly. Another 
passenger leaving the train by 
the rear door inadvertently caused 

Held: There was error in the 
failure of the court to grant the 
defendant’s motion for a directed 
The stopping of the train 


on the trestle was not unusual and 
in fact suspected by the plaintiff 
who in turn was injured because 
of the act of another passenger. 
A common carrier is responsible 
for injuries resulting from the act 
of a stranger when such act might 
reasonably have been anticipated 
by it, Miller v. West Jersey &c., 
71 N. J. L. 365, affirmed 79 Id. 
499. There being no original 
j woe by the defendant company | 





—a 


the question of proximate cay 
tion is not involved. Even 
ing that the defendant had bee, 
negligent in stopping its tray, 
| Where it did, that action in no Way 
| contributed to [plaintiff's injury 
The act of the fellow passenge 
alone caused the injury. 
Reversed. 
(Continued on page 10 coj 2) 








NOTICE 
To The Members of Essex County 
Ber } 

Since the Secretary’s origing 
list of members was compiled ther 
have been many changes of ai. 
dresses which have not been mag 
on the records. 

If any member of the society i 
not receiving notices of meetings 
he is requested to Communicate 
with Frederick A. Frost Secretary 
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—_—_— 
Transportation Pro- 
yides 10 Percent Of 
Industrial Income 


New York, November 7 (CCNS) 
—Aproximately ten percent of all 
income in the United States re- 
ceived by individuals from private 
industries and occupations is pro- 
yided by the transportation indus- 
try, according to the National In- 
dustrial Conterence Board. 

This industry, which includes 
the steam railroads, motor car- 
riers, electric railways, water 
transportation companies, rail- 
way express companies, air ser- 
yices, and pipe-line companies, is 
the fifth largest industrial source 
of the National income. It is ex- 
ceeded in this respect by manu- 
facturing, trade, agricultural, and 
the service industries. 

Realized income from transpor- 
tation, according to the confer- 
ence board, amounted to 6,500,000,- 








000 
000,000 in 1933. Preliminary esti- 





in 1929 but declined to 3,700,- | 


mates indicate a recovery to $4,- | 


300,000,000 in 1935. 





Steel Ingot 
Production Zooms 


NEW YORK, (CCNS)—Produc- 
tion of steel ingots during Octob- 
er reached the highest level for 
any month since August, 1929, the 
American Iron & Stee] Institute 
reports. 

The output of 4,545,001 gross 
tons, compared with 3,142,759 in 
the 1935 month. 

According to the Institute, oper- 
ations during October averaged 
76.70 per cent of capacity, compar- 
ed with 72.92 in September and 
52.58 in October, 1935. 

Production for the first 10 
months this year was 40 per cent. 





Current Decisions 


(Continued from page 1) 





to the Grand Jury of Hudson 
County for its consideration, and 
the petitioner was indicted by that 
body at the December term, 1934, 
for an alleged violation of the pro- 
visions of the Insurance Act. The 
indictment is based upon the stat- 
ute entitled “An Act to provide for 
the regulation and incorporation of 
insurance companies and to regu- 
late the transaction of insurance 
business in this state,” P. L. 1902, 
p. 407, as amended and supple- 
mented. Section 88 of said act was 
amended by P. L. 1928, p. 396, and 
it now provides that: 

“No person or firm nor any 
company organized under the 
laws of this State or of any oth- 
er State or foreign country, him- 
self, itself or themselves, or by 
his, its or their brokers, agents, 
Solicitors, surveyors, canvassers 
or other representatives of what- 
ever designation, nor any such 
broker, agent, solicitor, survey- 
or, canvasser or other represent- 
ative, shall solicit, negotiate or 
effect any contract of insuranc- 
es described in this act, or sign, 
deliver or transmit, by mail or 
otherwise, any policy, certificate 
of membership or certificate of 
renewal thereof, or receive any 
Premium, commission, fee or 
other pa eepunt & thereon, on any 


LOANS saz 


From $5,000 to $100,000. Suitable 
Plane f for ge up to maturity 

f trust. al interest—reason- 
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property or thing, or on the life 
health or safety of any person, 
or maintain or operate any of- 
fice in this State for the trans- 
action of the business of insur- 
ance, or in any manner, direct- 
ly or indirectly, transact the 
business of insurance of any 
kind whatsoever, within this 
State, unless such company, per- 
son or firm, shall be authorized 
to do the same under the provi- 
sions of the laws of this State. 
Any person, firm or company vi- 
olating any of the provisions of 
this section shall be guilty of a 
misdemeanor.” 
Section 89 of said act provides 
(P. L. 1902, p. 446) :— 
“The penalty for each viola- 





tion of this act, except any fail- | 


ure Of any company to file an 
annual statement, shall be five 
hundred dollars and all costs o. 
suit; all penalties provided by 
this act shall be sued for and 
collected by the commissioner of 
banking and insurance in an ac- 


tion upon contract in the nature | 


| 
| 
| 
} 
| 


of an action for debt in the name | 


of the state; the first process 
against any person may be a 
capias ad respondendum, and 
any person against whom any 
judgment shall be obtained shall 
be committed to the county jail 
until such penalty and costs are 
paid; one-half of such penalty, 
when recovered, shall be paid by 
the commissioner of banking and 
insurance to the local firemen’s 
relief association in the city, 
town or township wherein the 
violation was committed, if 
there be such an association 
therein, and if not, then to be 
paid in equal shares to the sev- 
eral firemen’s relief associations 
in the county wherein the viola- 
tion occurred; and, if none exist 
in the county then to be paid to 
the said commissioner, to be dis- 
tributed by him pro rata to each 


of the firemen’s relief associa- | 


tions in the state, as other funds 
are by law distributed by him 
to such associations, and the 


| 
| 
| 


penalties for the transacting there- 
of, are unconstitutional and void; 
and, he alleges that the proposed 
trial of the indictment by the Pros- 
ecutor of the Pleas of Hudson 
County will result in irreparable 
injury to him and to his business. 
Upon the filing of the petition 
herein, an order to show cause was 
issued to (1) enjoin the prosecu- 
tion of criminal proceedings under 
section 88 of the insurance act, 
and of the civil proceedings by the 
commissioner of banking and in- 
surance for recovery of the pen- 
alties provided in section 89 of 
said act for violation of the pro- | 
| visions of section 88 thereof; and 
| (2) for a declaratory judgment to 
determine (a) the constitutionality 
of the insurance act so far as the 
| same attempts to prohibit indiv- 
| duals from carrying on the insur- | 





ance business, and (b) for a con- | 
struction of the insurance act to 


determine whether the business of 
| the petitioner is actually within | 


the meaning of the act. 


| 


At the time of the argument on | 


the order to show cause, 


it was | 


stipulated by counsel that the in- | 


stant case 


| verified petition filed herein and 
| the briefs then filed, and to be filed, 
| by the petitioner and both defend- 


ants. 


It is contended that the right to 


earn a living is a property right. 


| That point has been affirmatively 


decided by our courts. It has been 


most recently settled in an opinion 


,of the Court of Errors and Ap- 


peals in the case of Cameron v. In- 
ternational Alliance T, S. E. 118 


| 
| 


other half to the said commis- | 


sioner for the use of the state; 
and the necessary expenses for 
enforcing the provisions of this 
act, when not otherwise provid- 
ed for, shall be paid by said 
commissioner out of the fines so 
collected and the fees and taxes 
paid by insurance companies of 
other states and foreign coun- 
tries.” 

The commissioner of banking 


and insurance, the petition alleges, 
has threatened to 
ceedings against the petitioner un- 


institute pro- 


der this last mentioned section 
(89) for the recovery of penalties 
therein mentioned because of his 
execution of all such service con- 
tracts. 

The petitioner contends he is 
within his rights to enter into the 
related contract and argues that 
the quoted sections 88 and 89 of the | 
insurance act, as far as they pur- 
port to prohibit or forbid an in- 
dividual from transacting the bus- 
iness of insurance and to provide 


| 





N. J. Eq. 11, 176 Atl. 692. The pe- 
titioner is unquestionably vested 
with this property right. 


(Continued on page 6 col 1) 








Bankruptcies 


APFELBAUM, Jacob (Garage 
keeper) 225 N. New Hampshire 
Ave., Atlantic City; vol; 
$18,220.48; assets $150; refr. 
Steedle; solr. Phillip Monheit 
Schwehm Bldg., Atlantic City; 
11-4 

BERTRAM, Charles G., t. as C. G 
Bertram (Wholesale Fruit & 
Produce Merchant) 195 Chad- 
wick Ave., Newark; vol; 
$28,049.28; assets $200; 
Porter; 
Broad St., Newark; 11-5 

CUMMIS, Joseph _ (Insurance 
Salesman) 944 S. 20th St., 
ark; vol; liab. $3,894; assets $2,- 
000; refr. Porter; solr. Robert 
P. Silverman, 11 Commerce St., 
Newark; 11-5 

De CARLO, Rocco, I. & t. as De 
Carlo’s Tavern, Roosevelt St. & 
Westfield Ave., Roselle Park; 


refr. 


vol; liab. $1,680; assets $50; refr. | 


Porter; solr. Nicholas A. Tom 


asulo, 23 Westfield Ave., Roselle | 


Park; 11-6 

|DECKER, William (Salesman) 
249 S. Arlington Ave., East Or- 
ange; vol; liab. $318,790.07; as- 
sets $8,025; refr. Porter; solr. 
Griffinger & Griffinger, 31 Clin- 
ton St., Newark; 11-6 

De ZEMO, Andrew Jr. (Oil Work- 
er) 748 Pennington St., 
beth; vol; liab. $5,30 
$255; refr. Porter; solr. Hilda B. 
Hochberg, 80 Broad St., 
beth; 11-5 
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Building and Loan Shares 
LISSNER & GROSS 


Fel. MArket 2-4183 





NEWARK, N. J. 





That it 
applies to the issue, there is no 


Eliza- | 
3.78; assets | 


Eliza- 


was to be considered | 
| and decided by the court upon the 








| 


liab. | 


| SARNER, 


| 


| 


liab. | 


solr. Fred Freiman, 830 | 


New- | 


| 
i 











E. KAPLAN HARDWARE COR- 
PORATION (Retail Hardware) 
415 B’way., Bayonne; vol; refr. 
Grimshaw; solr. Jacob Gold, 30 
Journal Square, Jersey City; 
114 

EVERITT, Theodore T. (Associat- 
ed with Stock Brokerage Firm) 
271 Ivy Court, Orange; vol; liab. 
$360,566.02; assets $11,303.73; 
refr; Porter; solr. Bilder, Bildex 
& Kaufman, 60 Park Place, 
Newark; 11-6 

FEUDI, Alexander (Real Estate 
Agent) 432 32nd St., North Ber- 
gen; vol; liab. $2,033.80; assets, 
none; refr. Grimshaw; solr. 
Francis A. Castellano, 412 16th 





St., W. New York; 11-4 
FIO Y DYE WORKS, INC., 142; 
Monroe St., Garfield; all. bkt. | 
invol; solr. H. Kermit Green, 
671 Broad St., Newark; 11-2 
FLEMING, William E. (Radio 
Sales & Repair) 618 Elizabeth 
Ave., Elizabeth; vol; liab. $15,- 
06U.60; assets $1,100; refr. Por- 
ter; solr. William Berger, 1139 
E. Jersey St., Elizabeth; 11-2 
FREIDBERG, Evelyn L. North 


SWEENEY, Michael Elmer 
(Salesman) 903 N. 4th St., Can 
den; vol; liab. $5,899.65; asset 
$50; refr. Gaskill; solr. Grove! 
Cc. Richman, Jr., 129 N. B’way 
Camden; 11-2 

TAPPER, Simpson, I. & t. as Tap 
per’s Fabric Shop, 103 Deur St 
North Plainfield; vol;.refr. Po’ 
ter; solr. Philip Rosenberg, 66 
Park Place, Newark; 11-5 


WALDSTEIN, Leo & Lena, I. & 





as Waldstein’s, 243 Stegman St., 


Jersey City; vol; no schedules; 
retr. Grimshaw; solr. Raymond) 
Chasan, 26 Journal Square, Jer-§ 


sey City; 10-26 
WEEKS, Frank H. or Franklin HL | 


(Carpenter & Builder) 20 Mary- 
land Ave., Somers Point; vol 


liab. $13,635; assets $15; refr./ 


Steedle; solr. Elwood C. Weeks, | 


Guar. Trust Bidg., Atlantic 
City; 10-28 f 
WEINBERG, Oscar (Bartender) a 


165 Goodwin Ave., Newark; vol; 
liab. $3,336.27; assets $260; refr. 
Porter; solr. Charles Bernstein, © 
535 oe * St., Newark; 11-2 











Plaza Place & 2821 Boardwalk, 
Atlantic City; vol; liab. $64,- | 
535; assets $250; refr. Steedle; | 
solr. Wm. Charlton, Guar. Tr. | 
Bidg., Atlantic City; 11-4 | 

HURLEY, Albert Charles (Collect- 
or) 3064 Mickle St., Camden; | 
vol; liab. $7,233.34; assets $100; | 
retr. Gaskill; solr. A. Moulton | 
McNutt, 413 Cooper St., Cam- | 
den; 11-2 

KANIG, Max (Superintendent) 
2675 Hudson Bivd., Jersey City; 
vol; liab. $4,320; assets, none; 
refr. Grimshaw; solr. K. Wallace 
Schneider, 26 Journal Square, 
Jersey City; 11-4 

LIPPMANN, Harry L. (Unem- 
ployed) 89MainSt., Hackensack; 
vol; liab. $7,268.96; assets, none; 
refr. Grimshaw; solr. Pro se; 
11-5 

LOHSEN, Clinton B. (Borough 
Manager) 36 Church St., Keans- 
burg; vol; liab. $35,785.48; as- 
sets $17,503.04; refr. Weelans; 
solr. Edward F. Juska, 36 
Church St., Keansburg; 11-4 

MOONEY, Alexander, I. & t. as 
Princess Bootery (Salesman 
161 Goodwin Ave., Newark; vol; 
liab. $2,977.14; assets $2,UUU, 
refr. Porter; solr. Samuel L 
Marcus, 11 Commerce St., New 
ark; 

OLARSCH, Morris & Berman, Hy- 
man, I. & t. as Berman & Ol- 
arsch, also as The Midway Mar- 
ket (Grocery & Delicatessen 
Store) Elizabeth; vol; liab. $3, 
918.81; assets, none; refr. Por- 
ter; solr. Herbert W. Tieger, 207 
Broad St., Elizabeth; 11-6 

Ruth Irene (Housewife) 
2015 Shore Rd., Northfield; vol; 
liab. $22,045.15; assets $200; 
refr. Steedle; solr. Louis N. Trip- 
ician, 1516 Atlantic Ave., Atlan- 
tic City; 11-4 

SUNSHINE FOOD CORPORA- 
TION (Catering to retail groc- 
ers) 56 Earle St., Newark; vol 
77-B; solr. Max L. Rosenstein, 








BONDS 
For Investment 


Complete Research and 
Advisory Department 


Redshaw Company 
| 67 Wall St, NY. BOwling Gr. 9-2620 




















N. J. MUNICIPAL BONDS 
Catering to Estates, 
Banks, Individuals 
FRED MASON Jr., & Co., Ine. 
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60 Park Place, Newark; 11-2 
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One Year 
6 Months 


An Act of Congress of March 3, 


br controversial. 


ence unless expressly sq stated. 
The New Jersey Law Journal 








FRAUDULENT CONVEYANOES 
The Los Angeles Bar Association 
ournal recently commented upon 
the prevalence of transfers made 
iby debtors for the sole purpose of 
evading payment of obligations. 
'The New Jersey Bar is all too fam 
iliar with this practice. The suc- 
cessful claimant, after a long per- 
jod of litigation, often finds that 
his judgment debtor has long since 
divested himself of all assets. The 
difficulty of tracing the subject 
matter of the transfer is well 
known to lawyers and impossible 
to explain to clients. Frequently, 
the lawyer's ability in winning a 
case is immediately forgotten, 
when his client finds that collection 
has been frustrated by the defend- 
ant’s deftness at concealing his 
wealth. While the Corporation Act 
goes far in preventing fraudulent 
conveyances by corporations, the 
small corporation is, as a practical 
matter, largely unaffected. Until 
the fraudulent nature of a convey- 
ance from the first corporation to 
the second is proved, a court will 
not enjoin the second corporation 
from disposing of its assets. By 
the time the final 
reached to establish this fact, a 
decree against the second corpora- 


the first. 

Criminal statutes on the subject 
are not particularly helpful. 
are seldom a deterrent and civil 
litigants are not willing to prose- 
cute criminally. Most of the ob- 
jectionable conveyances are made 
with the advice of counsel or of 
accountants. Disciplinary meas- 
ures within the ranks of these two 
professions would undoubtedly do 
more to end such practices than 
any additional legislation. 

It is worth noting that a citi- 
zens’ group known as the Judicial 
Laymen’s Association, and com- 
posed entirely of laymen, has been 
recently incorporated in New York, 
for the purpose of enforcing eth- 
ical conduct of lawyers and judges 
and of securing the consolidation 
of courts and a more speedy dis- 
position of cases. 

The desirability of these opjec- 
tives is fully recognized by the 
members of the Bar themselves 
‘and in fairness a great deal is be- 
ing done by lawyers to attain 
them. Much more, however, re- 
mains to be done and it is to be 
hoped that the lawyers will do it 
themselves, promptly and efficient- 
ly, and without any help or sug- 
gestions from lay organizations. 


They 
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Legal Lore 


By George J. Miller 


Early Woodbridge Courts 
Editor’s Note: The 


is pleased to present a series of 


Law Journal 


articles on the founding of 


courts of our State 
the 
in locales 


his little 


They disclos¢ 


foundation of a legal 


SVYSLeI 
where each settler built 


abode out of the 


logs he 





found; where each person had to 
support himself upon the produce 
of the land and when both crude 
means of living and ingenuity to 
exist, contributed to the establish 
ment of law and order 

Movements for the  establish- 
ment of a “corporation surt were 





inaugurated in 1669 in Woodbridge 


Township—a year after it was set 


tled: The sixty original inhabitants 


| were divided into groups of div 
gent views. They settled their dif 





ferences by arbitration, perhaps 


} 

| 

ine of the first cases on record of 
this nature 

The minutes of the Township as 
| they relate to the beginnings of 
| this early court will be continued 


serially until completed 
being printed for the first time 
in the Journal. Upon the comple- 
tion of this series, the Journal will 


continue with early source matert- 


al on the establishment of our first 
courts. 
Part I 
Page 168 Minutes of Woodbridg 
Township. October 19, 1669 
It was passed By a Genereal] 


Vote that there Should Be a Court 
of Judicature Erected in this Cor- 
Township of Wood- 
bridge According to the previledge 
of our Charter. Lt. John Pike By 
Vote made Choice to Be president 
or judge of the Court in 
Towne of Woodbridge if Approved 
by the Governor 

John Bishop Senior Chosen by 
Vote to Be an the 
Judge of this Corporation Court 
Page 169 November Ist, 1669 

At a General Towne Meeting 
was passed by Vote that there 
should be a New Choice All 
Members for a Court. 

Joshuah Bradly Desired in the 
Meeting his protest to be Entered 
for this Reason Because there were 
Some Members made choice of 
Legally Before and that upon Rec- 
ord: this protest is Entered 
against the foregoing Order 

John Smith Did the like and 
Daniels Robinds, Richard Worth, 
Stephen Kent, Senr and John 
Bloomfield, and Obediah Hayers 


poration or 


this 


Assistant to 


tor 


BAR ASSOCIATION 
NOTES 
AMERICAN BAR ASSOCIATION 
Junior Bar Conference 
Appointments of State Chair 


men and committees have been 
completed, selections being made 


of the American Bar Asscciation 
pointed, such appointments being 


geographically. They 
respectively, on 


| = > god 
| distributed 


committees 
Membership, Activities, Unauthor- 
| ized Practice of Law, Re-State- 
;}ment of the Law, Publications 
| 
| 


are 





State Junior Bar Sections and Lég- 


| islative Drafting. An extensive 
program, necessarily general in 
scope, has been drafted and its 
adaption to local problems rests 


in the discretion of the State 
Chairmen and other local officers 
L. Stanley Ford, 210 


Main 
Hackensack, has been ap- 


Street 


pointed State Chairman for New 
Jersey, and also a member of the 
Activities Committee. Guy Tobler 
of the same address has been ap- 


pointed chairman of the Member- 
ship Commi ttee for the Third Cir- 
cuit Julius Sklar, Camden, Com- 


mittee On Unauthorized Practice 


of Law; A Warren Littman, New- 


ark Committee on Publications 
Essex County 
T the members of the Lawyers 


Socie ty of Essex 


To ascertain whether we are still 


ctually 


cided that the next two meetings 


be devoted 


+ 


alive, it has 


been d 


+ ; r 
if qaiscussions of Adad- 





ministrative Law and Constitution- 
al Law respectively Exhaustive 
papers have been prepared by 
ibers of the Society and out 
standing authorities the field 
hav peer Vv t 4 ress 
I Nove! eeting will | 
held on Friday he 20th, at 6:3 
P. M. at the Down Town Club, 744 
Broad Stree irk Honorable 
John Dickins Professor L 
Frinceton, author of Administra- 
Justi And The Supremacy 


Of Law, and now Assistant At- 
Wasiington, will 
be our guest for the evening. Thé 
De g will be held on 
Thurs De ber 17th I 
Down Town Club 30 
Thomas 
Constitutional 
hool, 
evening. 

NATHAN L 

Chairman, 


torney General at 


ember meeting 
"em at the 
at 6 P. M 
Professor of 
Harvard 


lay 


Reed Powell, 
Law 


will be our guest for 


at 
Law S$ 
that 
JACOBS 
Program 
Committee 
NEW YORK COUNTY LAW- 
YER’S ASSOCIATION 
1e New York County Lawyer's 
Association Forum 
and Social Evening on Thursday, 
November 12th, 1936, promptly at 
8 o'clock. 

Program: 

Part 1—Address by Hon. Grover 
M. Moscowitz, Judge of United 
States District Court, Eastern Dis 
trict. Subject: “Some Aspects of 
Federal Jurisdiction”; 
Harold Harper Esq. Subject: “The 
New Rules of Federal 
Address by David L 





announces a 


the 


LO 


Address 


Proposed 


Procedure”; 


and John Conger and Abraham 
Tappin, John Cromwell and Isack 
Tappin and Saml Moore All for 
the same Reason above mentioned 


Stephen Kent, Senr., and Sam! 
Moore, Chosen to be Assistants tc 
the Judge of this Corporation 
Court. 

Saml Moore Chosen Clerk of the 
Court and Commissioned and 
Sworne Left. John Pike Commis- 


sioned Judge, John Bishop, Senr., 

Stephen Kent, Senr. and Saml 

Moore Commissioned Assistants. 
(Continued in next issue) 


only from those in good standing | 


Seven committees have been ap- | 


| Podell, Esq. Subject: “The Trial of 
| Cases in the Federal Court”. 

Part 2—Discussion by members 
from the floor. 
| Part 3—Social and fraternal ex- 
changes. 

The forum will be restricted to 
members only. 





House Of Delegates To Meet 


CHICAGO, (CCNS)—Second in 
significance only to the convention 
at Boston last summer, at which 
the American Bar Association 
adopted a fundamentally changed 
form of organization, will be the 


first mid-winter meeting of the 
Rouse of Delegates, to be held 
Columbus, Ohio, January 5, 6 and 
a 

Officials of the Association be- 
lieve the meeting will attract na 
tiona] attention, both within and 


as the new 
vested with 


without the profession, 
representative agency, 
authority to declare the policy of 
for the 


familiar at- 


tr convenes 


Association, 


first time outside the 


nosphere of an annual meeting 
and speaks for the entire Ameri- 


an Bar 


New Jersey Law 


Journal 50 Years Ago 


DERIVATION OF THE LEGAL 


TERM USE 


A learned correspondent of 
Law Quarterly Review writes: “Is 
the word use, which plays so larg: 
law, really 


part in our books of 


the word use; that is to say, does 
it come from the Latin usus? I 
fancy that it comes from the Latin 


the word which iz 


Books 


that ic 
that 18 


Opus; 
old French appears 
the Leges 
Willelmi, Latin 
opus vicecomitis, ad opus regium, 


our 


oeps, oes and os. Thus in 





ad 


(1, 2, *3) the 


} > ke tuametatad ter +) 
translates, or 1s transiated Dy, ¢t 


al os le 


French al os le vescunte, 
rei; and we must render thes 
phrases by the use of the sheriff 


to the of the king 


use 





tice Holmes pointed out in you 
(vol. 1. p. 164), t 


we find feoffments 
y 


Review, 
early time 
to a ad opus b. I have 
from the first half 
in which 


several 


he thirteenth century, 


cases 


enfeoffed 


3 donor, having an in- 
fant, commits the land to a third 
person ad opus the infant. I have 


seen one case in which a emit ter- 


ram ad opus b with the intention 


of enfeoffing B’s son in maritagio. 


Here we have what looks much 
like the use of later days, and it 


urs to me that really there has 
» change of terminology, but 


been n 


rather a gradual misunderstanding 





of an old phrase. 1 am however 
quite ready to hear that philology 
will not away with this sugges- 
tion; if so, it falls to the ground; 


but I may point to what seems 
a mere lawyer's point of view 
We read in book: 


to a 


from 1 
& parallel case. 
al copyholds that suit 

is not suit 
in this it differs from suit 
Most m« 


that suit rea! 


Loal 5 


about 


court-leet service, but 


sult real; 
to a court baron. 

readers will suppose 
is some how or another 
in respect of a thing (res); but if 
they will be at pains to look at the 
year books, they will soon see that 
real does not come from res, but 
from rei, which comes from regem. 
Suit real is suit royal; the court- 
leet with its criminal jurisdiction 
is the king’s court, and albeit the 
leet be in private hands, suit to it 
is suit due to the king’s court, and 
is due, not merely from tenants, 
but from all residents. In 12 Hen- 
ry VII. f. 16 (Pasch. pl. 1), we read 
le sute sera real comme le court 
est real; it can surely be no distinc- 
tive mark of a court that it is 


der: 


suit due 


real, but that it is royal is a note. 
worthy fact in the days of seignor-. 
ial jurisdictions. Another good ex. 
'ample of a verbal misunderstand. 
ing is as to the reason why mili- 
tary service due in respect of ten. 
ure is called foreign or forensi: 
service. Hale in a note to Coke 
upon Littleton (f. 69 b) say 
“Though in some cases the subject 
was chargeable for the defense o; 
the realm, yet clearly for foreign 
invasion none were chargéable 

by tenure, and therefore service of 


chivalry was called forensicum ser. 
vicium.’” One has only to look at 
Bracton (f. 36) to see that this 
is a@ mistake. The services done 
by the tenant to his lord are 

trinsic services, that is to say, they 








are the creatures of the bargain 
between these two persons; 
are, so to speak, inside the bar- 
gain; but military service is 
not to the lord, but to the king 
a burden on the land, which n 
gain between mesne lords and their 
is Outside 


tenants can remove; it 


it is foreign to, their contracts 


mistake about this leads us t 


over a most noticeable point 
English feudalism, namely 
with us military service is always 
forensic, only to be done to 


the national army, 
in his private qua 


king in 
to the lord 
But I must say no more Of I 
lar legal I ad 


the number of mistakes. 


etymologies lest 


As regards the parentage of ti 
word use, we believe that our cor 
ident has but hit upon 


respor 


is now an accepted doctrine among 


philologists It seems that 
very early period the French oes, 


ues, from the Latin opus, was 
fused in English with the Fre: 
the Latin usus, and 


law 


us from 
use of is traceable di! 

ly to the former rather than to the 
We have to thank Dr. Mur- 
ray for some very interesting notes 


our 






n this point, and will refer our 
readers to what Professor Skeat 
says of use in the second edition 


of his dictionary. 


Book Review 


i937 Legal Diary And Manual 
Published by ‘he Publishing 


Company of N. J., Newark. 


makes available 





ljjiary 
Uialy 


the first time to New Jersey lawy- 
ers a complete authentic compiled 
list of costs and fees for the 
courts of New Jersey 








LAW REVIEW 
Saul Tischler 


COUNSELLOR AT LAW 
OF NEW JERSEY 


LL. B New Jersey Law School 





LL. M New York University 
Announces that he will con- 
iuct a “LAW REVIEW” for 4 


for 





] ed group of candidates 
the New Jersey Attorneys’ and 
Cc sellors’ Examination to 0é 
in April, 1937, assuring per- 
attention to each student 








aD 

53 5 

fe 
| 


The course will commence 02 
or about January 2, 1937, and 
will consist of at least sixty- 
seven lectures. 

Hours of lectures are from 
6:00 P. M. until 8:30 P. M. (ex- 
cept Saturdays) and the course 
will be given at 45 Branford 
Place, Newark, N. J. 





For further information write 
MARVIN K. SCHLESINGER 
45 Branford Place, 
NEWARK, NEW JERSEY 
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Lawyers’ Specialized 
Service Ac Advocated 


LOS ANGELES, eS, (CCNS) —An 
“experienced lawyer service” 
which will place at the call of any 
member of the Bar those who 
have specialized in particular 
branches of the practice is recom- 
mended for the Los Angeles Bar 
Association in a report to its board 
of trustees. 

The plan proposed is a commit- 
tee’s answer to the problem facing 
lawyers today with the tremendous 
increase in the number of branches 
of the law and in the number of 
forums in which an attorney is re- 
quired to practice. It was recently 
estimated by the secretary of the 
Mlinois State Bar Association that 
there are over 300 different fields 
of law and more than 40 different 
forums with which a.lawyer is sup- 
posed to be familiar. 








Current Decisions 


(Continued from page 3) 





doubt in my mind. The petitioner 
charges that the statute under 
which he was indicted is invalid, 
and because of such invalidity, he 
is not barred from engaging in 
the insurance business; and that 
when the state interferes with his 
right to so engage, it interferes 
with his vested property right to 
earn a living. There is force to 
his argument. If the statute can- 
not be sustained, then the state’s 
action in prosecuting under it can- 
not be sustained. The defendants 
question the jurisdiction of this 
court and say the petitioner, under 
the facts, is not in the proper for- 
um. I disagree with them. The 
complainant comes to the right tri- 
bunal. Vice Chancellor Church in 
Brex v. Smith, 104 N. J. Eq. 336, 
146 Ati. 34, in discussing the right 
of a court of equity to enjoin a 
public official from proceeding with 
a criminal action, said: 
“The prosecutor contends that 
a court of equity has no jurisdic- 
tion, because it cannot enjoin a 
public official, stating that this 
court cannot stay or interfere 
with a criminal proceeding. In 
the first place, this statement 








.is too broad, for the courts have 
held that under certain circum- 
stances this may be done in 
criminal cases. In Ex Parte 
Young, 209 U. S. 123, 28 S. Ct. 
441, 52 L. Ed. 715, 13 L. R. A. 
(N.S.) 932, 14 Ann. Cas. 764 (to 
cite but one), the United States 
Supreme Court said after cit- 
ing numerous cases: ‘These cas- 
es show that a court of equity 
is not always precluded from 
granting an injunction to stay 
proceedings in criminal cases.’ 
eee 

“In Royal Baking Powder Co 
v. Emerson (C.C.A. 8th Cir.), 270 
F. 429, asuit was brought in equity 
to enjoin the prosecutor of the 
pleas from proceeding against 
the Royal Baking Powder Com- 
pany for violation of a state 
statue. The Circuit Court of 
Appeals said at page 432: 

‘Tt is true that the general rule 
is that courts of equity will not 
enjoin criminal prosecutions 
The exception is that where 
property rights are involved, and 


strain a criminal proceeding. 
was, 
properly invoked 
case. 





it is claimed seriously and in 
good faith that the act of the 
prosecutor is not authorized by | 
law. eouity can act. * * * Truax 
v. Raich, 289 U. S. 38, 87, 36 | 
Sup. Ct. 7, 60 L. Ed. 131, L. R. 
A. 1916D, 545, * * ©. This lack 
of legal authority may arise be- 






. 
cause it is not authorized by a 
valid statute. In either case 
the act is without legal sanc- 
tion, is not protected by the of- 
ficial status of the prosecutor, 
and can be restrained. The com- 
plaint alleges a multiplicity of 
threatened prosecutions, and ir- 
reparable injury thereby 
through destruction of a valua- 
ble good will in an established 
trade brand; that such prosecu- 
tions are arbitrary, capricious, 


and unreasonable, and therefore 
not within nor authorized by the 
statutes, but violative of appel- 
lant’s rights, under amendment 
14, section 8, of article 1, and | 
article 6 of the national Consti- 
stitution. These contentions are 
apparently urged seriously and 
in good faith. They support the 


jurisdiction of the court.’” 


The Vice Chancellor cited these 
cases to support his point: Ex Par- 
te Young, 209 U. S. 123; Truax v. | 
S. 33. To these may 

be added David and Farnum Man- 
| ufacturing Co. v. Los Angeles, 189 | 
| U. S. 207; Tyson and Brother etc. 
|v. Banton, 273 U. S. 418; Dobbins 
S. 233; | 
223 | 


Raich, 239 U. 


195 U. 
Stimson, 


v. Los Angeles, 


Philadelphia Co. v. 


U. S. 604; Panama Refining Co. v. 
Ruling 
Case Law 434, section 136; 'Thomp- 


Ryan, 79 L. Ed. 223; 14 
son v. Smith, 154 8S. E. (Va.) 579; 
Chaires v. Atlantic, 164 Ga. 
Clarke v. Harford Agricultural etc. 
Association, 
503. 


755; 


Other New Jersey cases support- 
y the view of the cited cases are 


ing 
Bayone v. Borough of North Ar- 
lington, 77 N. J. Eq. 


118 Md. 608, 85 Atl. | 


Court of Errors and Appeals in 
the case of Hendrickson v. Fries, 
16 Vroom 555. 


| 


“Under the provisions of our | 


constitution’ said Mr. Justice 


Depue, ‘the title of a statute is | 


not only an indication of the 
legislative intent, but is also a 
limitation upon the enacting 
part of the law. It can have no 
effect with respect to any ob- 
ject that is not expressed in the 
title,” This necessarily disposes 


case the Insurance act does not 
forbid individuals from trans- 
acting the business of insurance. 
Schenck v. State, 60 N. J. L. 
381. Although the title of the 
act has been changed since the 
decision in Schenck v. State, we 
do not find that any change in 
the act itself prohibits individu- 
als from making insurance con- 
tracts.” 

The Court of Errors and Appeals 


in passing upon the appeal taken 


from the decision of the Supreme 
Court, said it affirmed the judg- 
ment “for the reasons expressed in 
the opinion delivered by Mr. Jus- 
tice Swayze in the Supreme 
Court.” (95 N. J. L. 545) 

While the Insurance Act of 1902 
has been, in some respects, chang- 
ed by amendments and supple- 


of the writ of error now before 
us, for the regulation of the bus- 
iness of an individual insurer is 
an object that Is in no wise ex 
pressed by the words ‘regulation 
and incorporation of insurance 
companies,’ ” 
The section of the act which 
prohibits individuals from carry- 





|ing on insurance business is con- 


| supplement of the said revision (P. 


| 
| 


| 
| 


| 





| 
| 


166, and Drive | 


to Department etc. v. Newark, 115 | 


N. J. Eq. 222, 170 Atl. 29. In the 
last two cases this court held that 
an injunction 
restrain an illegal and excessive 
use of authority. So much for the 
power of a court of equity to re- 
It 
circumstances 
in the 


may 


under the 


The right of an individual 


the 
in 


by Supreme 


in opinion 


60 N. J. L. 381, 37 


because the ob- 
stated in 
Mr. Justice Garrison, in 


speaking for the court, 


“@ * © if there exist no valid 
legislative authority for the ac- 
tion he” (i.e., the commissioner 
of insurance) “has brought, no 
other question should be consid- 
ered. In my opinion there is no 


always go to 


instant | 


- 
conduct an insurance business has 
been considered 
Court of this state 
filed by it in the case of Schenck 
v. State, 
724. The Schenck case held, among 
other things, that the General In- | 
surance Act, Revision of 1875, was 
unconstitutional 
ject of the act was not 
its title. 

that case, 
inter alia, said (p. 382): 


Atl. | 


valid authority for inflicting up- | 


on the agent of an individual in- 
surer the penalty provided by 


the several acts of the legisla- | 


ture upon which sole reliance 
placed. 


“* * * The Revision of 1875 | lividuals is section 88 


* * * enacted a General Insur- 


ance Law, the title of which is 
‘An act to provide for the regu- 
lation and incorporation of in- 
surance companies.’ Rev., p. 507. 

“* * * Tt will be observed that 
from the earliest period of this 
statutory history down to the 
present time, 
has always been expressed under 
a title that included companies, 
associations and corporations, 
but never individuals, the exist- 
ing title being in this respect the 
least flexible of them all. 

“The canon of constitutional 
limitation, applicable to this 


the legislative will | 
| Justice Swayze, speaking for the 
court, said: — 


is | The only section thereof which re- 


| 
| 





| 
| 


state of legislation, is illustrated | 


in the opinion delivered in the 


|noted that the title of the act of 


| N. 





ments, the title of the act has not 
| been changed. The amendments 
or supplements to the body of the 
es do not prohibit individuals 


tained in the amendment to the 


L. 1889, p. 174) which reads as 
follows: 

“That it shall be unlawful for 
any company, corporation or as- 
sociation of any kind whatsoev- 
er, incorporated or organized un- 
der the laws of this state, or of 
any other state or nation, it- 
self, or by its agents, solicitors, | 


from making contracts of insur- 
The amendments and sup- 
plements appear to relate exclus- 
ively to the conduct of insurance 
business by corporations. In 1928 
section 88 of the Insurance act of | 


221, p. 396) to the extent of mak- 
surveyors, canvassers or other |ing it a misdemeanor for a viola- 
representatives of whatever des- | tion of the provisions of that sec- 
ignation, or for any such agent, | tion, as quoted above. 

solicitor, surveyor, canvasser or Again, while the legislature 
other representative, or any in- | amended section 88, as last afore- 
dividual or firm, whether on be- | sald, it did not undertake to amend 
half of any such company, cor- | the title of the act, notwithstand- 
poration or association or not, to | ing the decision in the case of Sol- 
solicit or negotiate any contract |omon v. N. J. Indemnity Co., su- 
of insurance of any kind, or sign,| pra. This want of action on the 
deliver or transmit, by mail or | part of the legislature suggests 


otherwise, any policy, certificate | the inference, allowable under the | has the authority to determine 


of membership or certificate of 
renewal thereof, or receive any 
premium, commission, fee or | 
other payment thereon, on any 
property or thing, or on the life, 
health or safety of any person, 
or in any manner, directly or in- 
directly, to transact the business 
of insurance of any kind what- 
soever, within this state, unless 
such company, corporation or 
association, individual or firm 
shall be authorized to transact 
business in the state under the 
provisions of the act to which 
this is a supplement, and the 
supplements thereto.” 

The Revision of 1875, and its 
amendments and supplements, was 
replaced by a new enactment in 
1902. (P. L. 1902, ch. 134, p. 407 
et seq.) That enactment is entitled 
“An Act to provide for the regula- | took no steps to amend the legisla- 
tion and incorporation of insurance | tion is evidence of the correctness 
companies and to regulate thej|of such construction. The rule is 
transaction of insurance business | set forth in 59 C. J. 1036, section 
in this state”. The pertinent pro- | 6138, in these words: 
visions of this act are sections 88 “* * * When a statute has 
and 89, quoted above. It will be been construed by the highest 

court having jurisdiction to pass 
on it, such construction is as 
much a part of the statute as 
if plainly written into it origin- 
ally, © * ®, 

“A construction of a statute 
by the courts, supported by long 
acquiescence on the part of the 
legislature, or by continued use 
of the same language, or failure 
to amend the statute, is evidence 
that such construction is in ac- 
cordance with the legislative in- 
tent. So the reenactment of a 
statute after it has been con- 
structed by the courts, amounts 
to a legislative adoption of such 
construction.” 

The question of a private indiv- 
idual to engage in the insurance 
| business under the New Jersey In- 
| surance Act of 1902 is discussed in 
| Volume 1 of Couch’s Encyclopedia 
for all the evidence shows, the | of Insurance Law, p. 508, section 
words may be only a trade name | 242 L, in which the following ap- 
for individuals, of an uninecor- | pears: 
porated association. In either “In New Jersey, uniicorporat- 


rules of statutory construction, 


to approve and adopt the courts’ 
determination as to the implica- 
tions arising from the provisions, 
or want of them, in the said act. 
Schwienler v. Martin, 117 N. J. Eq. 
67, 175 Atl. 71; Loudon v. Loudon, 
114 N. J. Eq. 242, 168 Atl. 840. 
Legislative inaction, under the 
circumstances, should justify the 
| conclusion that the existing situa- 
tion is in accord with the legisla- 
tive purpose. 

The Supreme Court of the Unit- 
ed States in the case of United 





| Ed. 


islation, and the legislature with 


1902, and all the sections of that 
act refer solely to the incorpora- 
tion of and the conduct of insur- 
ance by insurance corporations 


fers to insurance business by in- 
Section 88 
of the present act of 1902 was con- 
sidered by the Supreme Court in 
Solomon v. N. J. Indemnity Co., 94 
J. L. 318, 110 Atl. 818. The 
opinion of the court was announc- 
ed by Mr. Justice Swayze, who had 
been the counsel for the defendant 
in the case of Schenck v. State, 
supra. In the Solomon case, Mr. 


“* * ® The charter of the New 
Jersey Indemnity Company, if 
it had a charter and was a cor- 
poration, is not produced, and, 





~ 





1902 was amended (P. L. 1928, ch. | 
' that “such insurers may not leg. 


that the legislature’s intent was | struction of the Insurance Act 





States of America v. Farrar, 74 L. | 
1078, decided that the fact | 
|that a certain construction had | 
been placed by the courts upon leg- | 


knowledge of the courts’ action, ' 





—, 
| 
ed companies orassociationg 
insure as individuals. Ang the 
present New Jersey insuran, 
act does not prohibit individual, 
from transacting the business y 
insurance.” (Citing Solomon , 
New Jersey Indemnity Co, y 
N. J. L. 318, affirmed on opinig 

below in 95 N. J. L. 545). 

In Volume 1 of Cooley’s Brieg 
on Insurance (second edition) » 
64, the author says: 

“In the last case (citing Sop, 
mon v. New Jersey Indemnj, 
Co., 94 N. J. L. 318, affirm fy 
95 N. J. L. 545) it was held thy 
the Insurance Act does not pn. 
hibit individuals from transa¢:. 
ing the business of insurang 
The defendants cite the case y 

Automatic Sprinkler Corp. etc, » 
Greenspan Bros. Co., 108 N. J. 1 
115, 156 Atl 425, as supporting 
their position. The Sprinkler & 
cision does not state whether se. 
tions 88 or 89 are unconstitution 
by reason of defective title. Th 
point was not raised in that cas 
The issue there in dispute wa 
whether sectiort 88 of the insuranzg 
act prohibited individuals fro 
carrying on imsurance busine 

The parties to the suit concede 





d is 
q 





ally do business in this state” The 
constitutionality of the act wa 
not an issue and, consequently, the 
question was not considered by the 
court. Bodnar v. Board of Health 
Carteret, 14 Misc. 318; City Bank 
of Bayonne v. O'Mara, 88 N. J. L 
499, 97 Atl. 149. 

It is urged by the petitione 
that under the provisions of 
Declaratory Judgments Act equity 


the 


ths 


questions of the validity and con- 

and 
| of the rights of the petitions 
; thereunder. The defendants ar 


Sar. 
sec 


gue against the proposition 
tion 1 of the Declaratory 
ments Act (2 Cum. Sup. to 
Stat. p. 2834, P. L. 1924 p 
provides: 

“Courts of record within their 
respective jurisdictions 
have power to declare 
status, and other legal relations 
whether or not further relief is 
or could be claimed. No action 
or proceeding shall be open to 
objection on the ground thats 
declaratory judgment or decre 
is prayed for. The declaration 
may be either affirmative or neg: 
ative in form and effect; ané 
Such declarations shall have the 
force and effect of a final ju 
ment or decree.” 

Section 2 of said act provides: 

“Any person interested unde 
a@ deed, will, written contract o 
other writings constituting + 
contract, or whose rights, status 
or other —_ relations are af- 


Tude 
~e 


219 
ole 


dg- 


ordinance, contract or franchisé. 
may have determined any ques 
tion of construction or validity 
arising under the instrument, 
statute, ordinance, contract @ 
franchise and obtain a declaré 
tion of rights, status or othe 
legal relations thereunder.” 

The constitutionality of this ac 
was passed upon by the Court 
Errors and Appeals in the case o 
McCrory Stores Corp. v. S. @ 
Braunstein, Inc., 102 N. J. L. 5% 
134 Atl. 752. 

Where a criminal prosecution 
undertaken, the act under whit 
it proceeds may, in my opinion, ¥ 
tested through a petition for § 
declaratory judgment. 


222. 


The petitioner claims that 2 


glazing business is not ir 
(Continued on page 7 col. 








Tirell 
Johnston, Atty. Gen., 171 Atl. 64 
(N. H. 1934), affirmed 79 L. & 
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sporate Reorgani- 


zation To Be Decided 
WASHINGTON, (CCNS)—Val- | 
sty of that provision in the cor- 
sate reorganization act which 
mits adjustment of claims of 
p-assenting creditors — section 
p-5 of the national bankruptcy 
+—will be one of the important 
gestions decided by the United 
Beate Supreme Court this term. 
he answer is expected in two 
ases already argued, in one of 
hich the statute was held uncon- 
situtional as violative of the due | 
rocess clause of the Fifth Amend- 
ent (Tennessee Publishing Co. v. 
merican National Bank. Sixth | 
t) and in the other of which | 


Use 





re 
ae 


» was held that a plan of reorgan- 
tion could be approved without 
se consent of two-thirds of the 
secured creditors where 
heir claims were determined to | 
bs of no value in any event. (In re 

Church Street Building Corp 
eventh Circuit). 


minor 





Current Decisions 


(Continued from page 6) 


comprehended by the provisions 

the insurance act of 1902, with 
ts amendments and supplements 
Je alleges that his service con- 
call (1) for the tightening 
clamps and bars in store fronts 
o as to keep the plate glass in 
ndition and thus avoid 


tracts 
bal 





breakage, and (2) to replace any 
glass which may become broken 





( g a certain period of time. Is 
this service then, insurance within 
the meaning of the Insurance Act? 
Insurance is defined in 32 C. J. 975, 
section 1, as follows: 

“Broadly defined, insurance i: 

a contract by which one party 
or a compensation called th« 
premium, assumes particular 
risks of the other party and 

promises to pay to him or his 

nominee a certain or ascertain- 
able sum of money on a specified 
contingency.” 

Bankers Health and Life Ins. Co. 
v. Knott, 41 Ga. 639; In re O’Neill’s 
Estate, 255 N. Y. Supp. 767; Drap- 
er v. Delaware, etc. Fire Ins. Co., 
91 Atl 206. In Commonwealth 
v. Wetherbee, 105 Mass. 149, the 
defined a contract of insur- 
ance to be “an agreement by which | 
one party, for a consideration 
promises to make a certain pay- 
ment of money upon the destruc- 
tion of or injury to something in 
which the other party has an in- 
terest.” Smith Commercial Law. 
299; May on Insurancé, sec. 1 and 
2; Phillips on Insurance, sec. 1 
are to the same effect. Nowhere 
in the complainant’s contract does 
it appear that he “promises to pay 
*** a certain or ascertainable 
sum of money on a specified con- 
tingency.” No money payment is 
required to be made in case of 
breakage. : 

Counsel on both sides pay con- 
siderable attention to an opinion 
of the Supreme Court of Pennsyl- 
vania rendered in 1897, in the case 
of Commonwealth of Pennsylvania 
¥. Provident Bicycle Association. 
198 Pa. 636, 36 L. R. A. 589. The 
question involved in that case was 
whether the business operated by 


for 


- 


= 


3 


fort 
COUT. 


| during the year; (2) repair tire 


when punctured by accident; (3) 
repair bicycle when damaged by 


accident; (4) replace bicycle when 


destroyed by accident; (5) replace 
bicycle when stolen, if not recov- 
ered in 8 weeks, and provide a bi- 
cycle during that time.” Because 
of the emphasis 


laid upon the | 


opinion by petitioner’s counsel, and | 


its disputed application by the de- 
fendants, I deem it advisable to 
quote therefrom the points mater 
ial to the issue in the present suit. 

The court there said: 
McPherson, J. (Opinion of Court 

below) P 
“* * * Is the defendant carry- 


ing on a kind of business which | 


is provided for and regulated by 
the act © © *7 * > © If it is mak- 
ing contracts of accident insur- 
ance * * * it needs the author- 
ity of a charter under the in- 
surance statutes; 

“ * © * In some respects it i 
like, and in other respects un- 
like, a contract of accident in- 
surance. It is not insurance to 
agree to clean the bicycle * * * 
nor to agree to provide a bicycle 
for his use during eight weeks 
if his own is stolen The 
agreement to repair in case of 
accident * * * and to replace 
when a total loss occurs by ac- 
cident or by theft, may readily; 
fall within the general language 
of many accepted definitions of 
insurance * * *, 

“There is however pre 
vailing feature of insurance pol- 
icies, as they exist in practice 


* *£ * 


one 


(May Sec. 1, Phillips Sec. 1, 11 
Am. and Eng. Enc. Law, p. 280 
Com. v. Equitable Beneficial As- 
sc. 137 Pa. 419) do not express 
It appears in * * * Smith Com 
Law, *299, defining insurance to 
be ‘a contract by’ which a per- 
son, in consideration of a gross 
sum or of a periodical payment 
undertakes to pay a larger sum 
on the happening of a particular 
event.’ A similar idea is thus 
stated in Smith, cont. 248; ‘In- 
surance * * * is a contract by 
which, in consideration of a pre- 
mium, one or more person or 
persons assure ancther person 
or persons in a certain amount 
against the happening of a par- 
ticular event.’ This is the form 


iversally cast. 
ed is usually intended as the lim- 
it of the insurer’s risk, but it 
also makes prominent the fact 
that the primary undertaking is 
to pay money, and not to replace 


destroyed * * *. 


agreeing to repair 


either as a maximum 


every corporation which agrees 
to repair or replace, without fix- 
ing a limit in money to its obli- 
gation, is doing the business of 
insurance as it is ordinarily re- 
garded and is carried on in 
practice. The insurance act of 


which these abstract definitions | 





| 


in which policies are almost un- 
The amount stat- | 








or repair the object injured or | 


“While, therefore, as an ab- | 
stract proposition, an insurance | 
company might issue a policy | 
or replace, | 
and specifying no sum whatever, | 
or as a| 
sum definitely agreed upon be- | 
forehand, it does not follow that | 


1876 certainly does not regard | 
that kind of agreement as nec- | 
essarily a contract of insurance, 
for its provisions do not permit 
the incorporation of companies 
for this purpose. * * * Accord- 
ingly, it must be held, of necessi- 
ty that the defendant is not ob- | 
liged to have a charter which it | 
cannot obtain. 
“* * * we think that the ab- | 
sence of an agreement to pay | 
money establishes a difference | 
between this undertaking and 
the contract of insurance as it 
is known in practice * * *. More- 
over, this agreement differs in 
other respects from the usua! 
policy of insurance. The de 
fendant makes the same con- 
tract with each member. It does 
not grade its risks. It receives 
the same sum from each person 
although it undertakes to per- 
form services which may vary | 
widely in value among the mem- 
bers served. One bicycle may 
require no repairs during the 
year, while another may need tx 
be repaired every month * * * 
for the same sum the defend- 
ant will replace a wheel worth 
$100 and a wheel worth only half 
that sum.” 
Fell, J. (Upper court opinion) 
“* * * The obligation of the 
association is to repair and re- 
place, not to pay a fixed amount. 
or an amount covering or pro- 
portionate to the loss sustained; 
and the right of the member is 
fixed by the fact of membership 
* * *. The propriety of granting | 
such a charter under the act of 
1874 may well be doubted * * *: 
and this case is so near the bor- 
der line that we have hesitated 
to affirm it, because it r-ight en- 
courage attempts to estcblish in- 
surance companies which would 
not be subject to the wholesome 
provisions of the insurance laws. 
* * We cannot, however, say 
that the learned judge 
erred in entering judrment in 
this case for the defendant, and | 
we can add nothing to his very | 
able and thorough discussion of | 
the subject. 
“The judgment is affirmed.” | 
In Beck v. Pa. R. R. Co., 63 N. | 





| 


J. L. 232, at p. 240, 43 Atl. 908, | 
(Court 


1899) Chief Justice Magie said: 


of Errors and Appeals | 
“One question remains to be 
and that is whether 
contract which has been 
found to have made be- 
tween the parties is one prohib- 
ited by the provisions of our 
legislature on the subject of in- 


considered, 
the 


been 


surance. * * * 

* * * in my judgment such a 
contract is not one of insurance 
within the meaning of those 
laws. 
“The purpose of the legisla- | 
tion appealed to is to regulate | 
the business of insurance of var- | 
ious kinds by corporations whc 
propose to do such business and 
who hold themselves out as | 
ready to contract for insurance | 
with any person who applies and | 
agrees to the terms on which | 
they offer to insure. If it be con- | 
ceded that such business is a | 
proper subject of legislative reg- | 
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the defendant was one prohibited 


by the provisions of the insurance | 
act of Pennsylvania, which act is 


not unlike our insurance act. The 


bers a membership card which con- 
* @n agreement whereby it 
Undertook to do the following: 
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endant there issued to its mem- | 7 
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‘of Pa. v. 


ulation, it is obvious that such 

regulations are not to be extend 

edbeyond the business intended 
to be regulated. 

Mr. Justice Trenchard in State 
v. N. J. Indemnity Co., 95 N. J. L. 
308 (at p. $316), 113 Atl. 491, said: 

“* * * the indemnity insur- 
ance was confined to a limited 
number in a particular line of 
business, and lacked the features 
of statewise dealing with the 
general public contained in the 
case at bar. In the present case 
the defendant was appealing to 
the public generally in every line 
of business * * *.” 

The petitioner 
that his business is by no means 
widespread in its extent, but that 
it is confined to the city limits of 


herein alleges 


| Bayonne and with his customers 
| 

there who have glass store fronts, 
|} as expressed in schedule A of the 


petition. 


The defendants cite the case of | 
| People v. Standard Plate Glass & 
174 App. Div. 501, ° 
|}to support .their contention that 
| the petitioner’s service contract is 


Salvage Co., 


one of insurance. The opinion in 


|} the Standard Plate Glass & Sal- 
| vage Co. 
| the Court of Appeals. The decision 


case was never taken to 


is clearly in conflict with the case 
of Commonwealth of Pennsylvania 
v. Provident Bicycle Asso., supra. 
The Standard Plate Glass case de- 
cision arises upon a demurrer to a 
quo warranto proceeding to vacate 
the charter of defendant to do his 
insurance business under a corpor 
ate charter. 
like the petitioner’s business, and, 
from the nature of the proceed- 
ings, it would appear that the de- 
fendant corporation formed for the 
purposes of abating the strict re- 
quirements of the insurance act in 
New York. The Commonwealth 
Provident Bicycle Asso., 
supra, was decided by the highest 
court of Pennsylvania. The facts 
in that case, as here, 
“service contract.” I 

to the reasoning and logic of the 
Pennsylvania case. The petitioner, 
under his contract, doesnot agree 


Its business was un- 


am 


to pay money in case glass is 
broken or destroyed. It is not in- 
surance, in my opinion, to accept 
a consideration for agreeing to 


tighten clamps and bars in store 
fronts so as to keep the plate 
glass in firm condition to prevent 
injury to it—it is an engagement 
to perform labor within a certain 
time. The agreement cannot be 
considered an accident policy in 
the sense that such a policy is un- 
iversally regarded. The petition- 
er’s agreement is one that contem- 
plates repairing and replacing; it 
makes no promise of financial re- 
turn to the store owner. 

A contract which for a consid- 
eration, undertakes to do anything 
other than to pay a sum of money 
upon the destruction or injury to 
something in which the other par- 
ty has an interest is not a con- 
tract of insurance. 





involved a | 
inclined | 


It must be borne in mind that 
the statute under consideration is 
@ penal statute, and such statutes 
must be strictly construed. 1 
Blackstone’s Com. *89. 

My conclusions are that the pe- 
titioner is entitled to an order: (1) 
Enjoining the prosecution of crim- 
inal proceedings against him under 
pe 88 of the Insurance Act; 
| (2) Enjoining the institution of 
|civil proceedings against him by 
the Commisioner of Banking and 
Insurance; (3) for a judgment de- 
claring the Insurance Act, in its 
present form, in so far as the same 
prohibits individuals from carry- 
ing on the insurance business, is 
unconstitutional because of the 
omission in the title of the act to 
include individuals; and (4) For a 
judgment declaring that the pe- 
titioner’s said “service contracts” 
are not contracts of insurance 
| within the meaning of the provi- 


| sions of the Insurance Act. 
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LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES LEGAL NOTICES ~~ 
s - (C om Taoae (Chancery D-93) ne 
a ll = mameney 5-088 SHERIFF'S SALE—IN Chancery of New , (Chancery D-55) al (Chancery D-56) 
Sareey. Between Frederick B. Rich. SHERIFF'S SALE—In Chancery of New | _ Je#sey. Between George M. Ulrich, SHERIFF'S SALE—In Chancery of New | 

ards, Com lainant and Mary ~ Jersey. Between The Prudential In- | =xecutor under the Last Will and Test- Jersey Between United States Sav- | SHERIFF'S SALE—In Chancery of tig 
Norton om an Mag a . | surance Company of Amerfca, a corpor- | #™ment of John M. Ullrich, deceased, ‘"85 Bank of Newark, N. J., @ corpor- Jersey. Between United States g.. 
ay os . bee : ber J. N , SI ation of New Jersey, Comp =e oa te , Complainant, and Henry Stern, et als., #tiom of the State of New Jersey, Com-/ ings Bank of Newark, N. J., a ¢ 

s., defendants. Fi. Fa., for sale of ~ enna d melee | Defendants. Fi Fa., for sale of mort- Plainant, and Marie J. Kaufmann and /| ation of New Jersey, Complainan: ;. 


mortgaged premises Arthur H. Moore, et al., Defendants gaged premises. Stephen Kaufmann, her husband, De-| Mollie Bloch, et al., Defendants AS 









































































































































» above stated writ "i for sale of mort zed emises 2 
. A hang ~ the directed. 1 a < "he Chae = 4. ee eee - by virtue of the above stated writ of. a ts. FB for sale of mort-/| for sale of mortgaged premises 
pose for sale by public ve nd , ~e fieri facias, to me directed, I shall ex- | ™© facias, ta me directed, i shall ex- Zag preml i By virtue of the above stated wrt 
Court House, in oll on 7 la pose for sale by public vendue, at the | P°S¢ for sale by public vendue, at the . By virtue of the above stated writ of | fieri facias, to me directed, I shall eg. 
the eighth day of Decen ber next, at | Court House, in Newark, on Tuesday, | COUFt House, in Newark, on Tuesday, fieri facias, to me directed, I shall ex-| pose for sale by public vend &t the 
two o'clock P. M.. all that certain t: the el December next, at | “he First day of December next, at two | pose for sale by public vendue, at the | Court House, in Newark, on Tue , 
or parcel of land and pr wt two o’cl tract or parcel of 9 Clock P. M., all tract or parcel of land | Court House, in Newark, on Tuesday,|the Twenty-fourth day of Nove 
lying and being in t? — » of Newark. | land and ' wis . and premises situate lying and being the Twenty-fourth day of November next, at two o'clock P. M., 
Essex County, New Jersey being in in the City of Newark, Essex County, next, at two o'c! ock P. M., all tract or/ parcel of land and premises 
J New Jersey parcel of land and premises situate, ly-/|ing and being in the City 





Beginning in the northerly | ¢ | County, 
Lanark Avenue at a point therei 3eginning at 
tant twenty-five feet south terly fror intersection of 





Beginning in the easterly line of Col- | ing and being in the City of Newark, | Essex County, New Jersey. 
ibia Avenue at a point therein dis- | Essex County, New Jersey. Beginning in the Norther! 
northerly four hundred ten feet Beginning at a point in the Eas ¥| Springfield Avenue, at the 
























































































Ihe northeasterly corner of Court Street wi P re , : = 
le and Vall Strect: tt . e. Ha oe wat i the corner formed by the inter- | line of South Twentieth Street corner of land conveyed tc 
] hence alsey t ot; section of the easterly line of Columbis two hund d feet and twen- gegen a - 
along said northerly line of ! eight degrees ni c of the easterly 1 ne of Col I Avia two h ndred an ad three feet and twen- | renoe by deed recorded in 
Avenue south seventy-two degre f said westerly | Avenue with the northerly line of ty-three hundredths of a@ foot from | enich point is distant four 
y y ) aid \ rly | “| Grove Terrace; thence (1) easterly at/| the intersection of said Easterly line! .n4 cioney “7 a 
ty-two minutes east thirty- nf ty-two feet anc - - . eae! nome" se oor - ’ and eighty-one feet three 1 inch 
and fifty one-hundr dth cis. i redths of & foot right _angl es to Columbia Avenue one of South Twentieth Street with the erly from the intersection o 
ccna ee te — Six d fee et; thence (2) northerly and | Southerly f Avc venue | » hoot, oan a ae 
thence north seventeen degre: t ty two degrees fe : Co sa ag Avenue a iia : obs _—. _ Pl Se yn ge er line of Springfield Ave: 
minutes east one hundred feet; then ice (3) south degree TN a ee ee ee a Se. ee ety *|South Orange Avenue; then 4 millior 
north seventy-two < - Sout nine minutes we P — rence (3) westerly and at right | South Twentieth Street;) thence run- eight degrees forty- -five mini 2G 
- ie 7: ee u oe ee _ % a ys al to Columbia Avenue one hun- ning Southerly along said Basterly line | .oventy-t * Friday, 
minutes west thirty-sc\ an eighty-eight one of a foc 0 Py r by sevent three feet; thence No 
fifty one-hundredt! f t to the norther wt . to the easterly line of Col- of South Twentieth Street twenty-five | +. rour degrees East forty-six ted 
south they - egg ene a a7 . the ‘ a (4 “ enue thence (4) southerly | feet; thence Easterly at right angles | ;7 ty-four thence South eighty _ 

L ver n f f mir 1ence ) sou P } * .) - ¢ theret y } ired + ne - ‘este na RY 
utes west one hundred fect to the said twenty-five minute line of Columbia | thereto one hundred feet; thence | grees fifty minutes Mast twent pend > 
northerly line of Lanar : “y pee ~ + than at a to the point and Northerly @rallel therewith twenty- | ¢..+ eight inches; thence So ad _ 
the mt and place of beginning. _—i| f ‘in sated Lact five feet; and thence Westerly at right | qecrees forty-five rt me, Cott Mimenize Sul 

point and place « fe he point or Being known as Street Number 130. angie wet 1 re + grees torty-ve minutes East om -_- 

: “r 7 ing known as Street Number 130 angles thereto one hundred feet sande + ‘ for ge 
Being the same f co above descr : oon , . _— ed and six feet three inches » for gene 
to Peter J. Norton i wife t i from a surve} le Columbia Avenue, Newark, New Jer- to said Easterly line of South Twen- ringfield Avenue: and then ee ie 
*o oF . >: ~ 7 e tieth Street and the place of beginning wre ren dria ot 
dated April 20, 1926 0} 14 p ard, Surve May 23rd, 191 « cree —— me South eighty-one degrees fiftse- 
351. and this + ie oll eating A ° ghee fay 231 eues The approximate amount of the De- Being known as No. 820 South 20th | pinutes West ys feet o> tae Wri wenches 
i & wast of ti AG. a Being known as Street Numbers 30-34 cree to be satisfied by said sale is the Street, Newark, N. J beginning ere — — 
ar ) le * ; : . > Anning. nail 
iain mentioned. (See Warranty Des Court St. sul r ree Thousand Sev Hun- he approximate amount of the De- - . - bardment 

k F-74, page 951). —_— rhe approxir amount of the De r ight Dollars and Thirteen cree to be satisfied by said sale is the Being known as Street Numbers 124 : , 
og hey ~ ae a ee ; cree to be sati i y uid sa i ($3 798 13), together with the sum of ‘Four Thousand Six Hundred Springfield Avenue, Newark, N J trued as 
zoning ordinance if ar right sum of are “J x Thousand S¢ t osts of this sale. Twenty-six Dollars and Forty-four The a age oe eneuns = oes ployn 
Sin @ env: taxes on aoe Five Doll Cents ($36,075.-| Newark, N. J., October 26, 1936 Cents ($4,626.44), together with the | cree to be satisfied by said sale | 
if any: and such facts - t ov). together t ne ts of th JAMES A. McRELL, Sheriff costs of this sale. sum of Sixty-eight Thousand fan ff 
location survey V il disclos ; ; cass. falter A. Beers, Sol'r. $17.22 is to be sold sub- Hundred Seventy-two Dollars ar session ti 

Being known as Street } ber Newark, . J. N fer 2, 193 Jersey Law Journal Nov. 5-12-19-26 ject t oll encumbrances: Cents ($68 572.03), together t — 
- es. oe JAMES A. M “RELI Sheriff nts, water rents COSts of this sale. tic Iron 
Lanark Avenue, Newark, N. J Glenn KE. Carver ? (Chancery D-99 ts, r rent , ic i 
The approximate amount of t D ae Tae $18.4 tes ; ig exist- The above property is to b 
eres to be satisfied by said sale tha N- J. L. J. Nov. 12-19-26 Dec. 3 SHERIFF'S SALE—IN Ch: of zoning or- ject to the following enc 
sum of Five Tho i Elgl Hu i _ Jersey. Between The appearing of  Fec- Unpaid taxes, assessments, w 
re rat , Siaun am Miathies ¢ ’ . Life Insurance Company, complainan : 8 aS an ac-/and tax sales, if any; rights of « 
Twenty-three Dollars and Eighty Cé Chancery D-69 E P 

oxy neathas with ¢ r ‘ - and 2 Norton, Louis Rabasca ct rvey would disclose tenants, legal effect of zoning 

($5,823.80), together with the co : surve 
i ino, defendants. Fi Newark m.. J., October 19, 1936. ances; restrictions appearing of W 
Pp 





this sale. SHERIFF'S SALE—In ancery of New... 
3 SA Ch : ‘ F pr MES A. McRELL, Sheriff if any; and such facts as an ac 
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Newark, N. J., November 2, 1936 Jersey. Between Meée w roe ate . 
~ JAMES’ A. McRELL, Sheriff ‘; an 6 on oS "7 By the above stated writ of | Joseph Kanrs, Sol'r $21.42 | survey would disclose. e 
Edwin J. C. Joer : $29 ¢ and Adam rs kk ae * r me directed, I shall ex- N. J. L. J Oct. 29-Nov. 5-12-19, 1936 Newark, N. J.. October 19, 1938 sa} 
N. J. L. J. Nov. 12-19-25 Dec. 3 ants. Fi. Fa., for } { mort — y public vendue, at the gy ag oe JAMES A. McRELL, Sherif i | 
< oe: | cemetaiaia _ . ( in Newark, on Tt aesteg, N IN _CHANC ERY OF NEW JERSEY Joseph Kahrs, Sol'r 822% ypnnounces 
(Chancery 90 . ‘ ‘ the irst day of De cember next, at two at FAITHFUL MARY . . = 
SHERIFF’S SALE—IN Cl ery of New By virtue of the above stated writ of k P.M., all that tract or parcel of y virtue of an order of the Court/N. J. L. J. Oct. 20-Nov. 5-12-19, iy vu 
Jersey. Between Home Owners’ Loan | @°T! facias, to 1 ect I shall ex- late lying and be- of Chancery of New Jersey, made on - — ent of 
Corporation, Complainant, and Harry 205® for sale by pu big g S n the City of Newark, Essex Coun- | the day of the date hereof, @ cause (Chancery D-62) dz 
Shapiro, et als., Defendanis. Fi Fa., f irt House, in Newar _ Tuesda wherein the Workingmen’s Building & | SHERIFF'S SALE—In Chancery of Nev Monda 
salo of mortgaged prem a % _ , ‘oO ix » easterly side of Nor- | Loa! = 2 of the City of New- Jersey. Between Fidelity Union Trus osevelt 
By virtue of the ab ie Te 60 ee M tract or at @ point therein distant New Jersey Corporation, is com- | | Goneene. @ corp. of New Jersey, uly 
fieri facias, to me directed, I sh ex- » Sa inten a situate, ly ) hundred and seventy-five and, Will lam Cheek and oth- etc., et al., Complainants, ani @pstration 
pose for sale by public vendue, a = route ng a ( f Newark ¢ abinger ; are el ri Schechner, et al., Defe and ra 
Court House, in Newark, on Tuesda assex Cou! Ms se dq) Pi a 7 for sale of mortgaged a 
the First day of December next, at tw B ry = © tr hj} By virtue of the above stated Just 
o'clock P. M., all tract or | f lar eS ~~ j- fieri facias he me directed, I s a a. 
and premises situate lyl j agen ~~ an os hundred feet; | pose for sale by public vendue -™ 
in the City of Newark, E x Cour —"s feet north t four degrees twen- | Court House, in Newark, on Tues n 
New Jersey. f Rose street \ at rig) twenty-five feet raf i by yer- | the -fourth day of N : 
Beginning in the easter 1e of Bel- | 8ngles to Hillside | : ) i "hereby conveyed | ™an Workingmen’s Building o& |} next, at o'clock P. M., 4 acrid W 
mont Avenue at a point therein d Sek ee ee Bene und lot next adajacent on the sout , fation of the City of New-| or parcel land and premises situs’ Mijane and 
tant 136.78 feet southerly from — te Place twenty-five feet ! ce along said fence and in con- y Corporation, dated | and being in the City of New- 
southerly line of Avon Av>nu ther reste r one hund: feet to the east- | ¢ tion of said line north sixty-five ne 2 1925 and regi stered on June 25 rk, Essex County, New Jersey ena insur 
running along Belmon. Avenue south ree a. _ — H : ;. a - : t , e th y-two minutes west one = ad a4 book L 54 of gg a for Beginning on the Westerly es 
24 degrees 35 minutes we : feet; | S0usmery aiong & Le wenty-five feet to said Norwood Street Essex County pages 587-588, On| Ginton Place at a point there 
thence south 65 degr 25 n tes feet to the pla f Beg r lace of Beginning lands in the of Newark, County ‘ sdf . 
4 Rel No 69 « __— : : of New J mn : two hundred feet Souther 
east 121.04 feet; thence north 20 d - — Ss oe *t Number 68 py mag Ae gy 1e Southerly line of St. James 
grees .28 minutes east 25.06 feet; ther Ace of the Cit » New J Acegyior | thence Westerly and parallel wit 
north 65 degrees 25 minute est 119.2 pai : ee ount of rege estes Magica Pass . | James Place one hundred feet 
feet to Belmont Avenue and place of SUFVe) : +p d sale oa ce nggeln o ry B. Gh | Southerly and parallel with 
Beginning. . : ee — ae me in nousar id Ei ghty am Cheek and _— E. Cheek | Place twenty-five feet; thence 
Being known as No » +Belm i. Mase Mewerk i ' = . prose Rae gh fen on the |’ 824 parallel with the first 
Avenue, Newark, N. J ee, eeiinate as an of ts of thi : ~~, | one hundred feet to the Weste 
The approximate amount of the De 2 f e wark tob 26, sal id mortgage, and| o¢ clinton Place: and thence 
cree to be satisfied by said sale is the | Cree to be satisfiec 1 sa th JAMES A “McRELL F claim an interest in| ly giong the same twenty-five 
sum of Eleven Thousand Five Hundred SU™m of Eleven Th und One Hune W. R. Crosson, Sol’r ‘ the said mortgaged premises the begin 
— _ ‘ ‘ Give red Sixtv-Or I irs and Fiftv-S y Wee Tereav T.aw Tourneal Mav & Dated, October 27 1936 the beginnin 
Twenty-eight Doilars and Sixty-seven 1 Pitty-s n New Jersey Law Journal Nov | Sacec cvoner si, pd e 
Cents ($11.523.67 together with th rent $11 5 t ther with th LOWY & LOWY Being Lot 79 on Map of Cara 
costs of this sale osts of this sa IN CHANCERY OF NEW JERSEY Solicitors of Complainant | © d_in the Register’s 
Newark, N. J., Octo er 1026 Newark, N. J.. October 19, 1936 TO FRANZ PUCHER AND CHRISTINE 19 Clinton Street, ity of Essex, October 29, a 
JAMES A. Mc ELL. A. McRELL, Sheriff PUCHER, his wife, otherwise knowr Newark, N. J. Case No. 580 : 
Hubert J. Rowe, Sol'r $15.12 Xlein & So ; $16.8 3UC HER AND CHRISTINE NJ.L.J. Nov. 5-12-19-26 $15.96 The above description being in at y 9 
New Jersey Law Journal N 12-19-23 N L. « t. 29-N 12-19, 1936 ise known as FRANK ST 7 cordance with a survey made by C.F hits F 
cient 0 CHRISTINE SH- Im CHANCERY OF NEW JERSEY “To comneeen. Surveyor, dated Septembe a 
; ow CERTI! , , ; . t Creditors of Active Lumber Co., a| 2 1927 = 
” FF’sS ¢ I ' P . of ‘ } } —- OF <{ NGE (¢ A 2TUE of > rder *ouirt , . ai 
—" =_% ALS a ~ ~s N v THORIZED CAPITAL STOCK AND RE IRTT ° Me ~ h os pe, - y corporation :— Being known as Street Number W — 
eens eee caine” bites eS DUCTION on CAPT oF ee ee 1956. in In pt ice of an order “ the Court mye Place, Newark, N. J _ Zi vember 
— — sie 3 ‘ > = " , _ of the State of New Jer- he approximate amount of the De a ts 
7 } efe Gon ‘ BREEZE cor PO 4 eens N\ rein > ne rhereir - 2 fil 
et al., Def Fi B, 4 ~ THC » ENC therein pending wherein I of the date hereof cree to be satisfied by said sale is th ae 





rein Thomas Nixon Lum-,5 of Seventeen Thousand Ni: 
a New York corporation dred Forty-four Dollars and Tez B ‘ 

and Active Lumber Co., $17,944.10), together with the costs of = 
rporation, is defendant h sale. lies 
is hereby given to the creditors Newark, N. 2.. October 19, 1936 





rhe t of pr ff AND HOME MAKERS BUILDING & 
} t this State is at N 10 Br Street. LOAN ASSOCIATION OF THE CI E 
Set facies. to me direct shall es the City of Newark nty of Es NEWARK, a corporation 1 
pose for sale ! iu t th rhe name of rent therein at and FRANZ PUCHER 
Court House, in Ne Tuesda : irge thereo! n whom procs INE PUCHER, his. wife 
the First day of I : . t tv inst this corporation may be served, | known as BUCHER OR Bt 
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o'clock P. M., all tr ( Lionel others are defendants, you ee oe JAMES A. McRELL, Sh SURRC 
. R , of the said' j afferty ll. 
and premis t) , nd t Breeze to appear and answer Ate on 37 head |e Lafferty & Campbell, Sol’rs. $184 
in the Citv of Newar ; ( " ler tl a oe sre the "Te até he N. J. L. J. Oct. 29-Nov. 5-12-19, 1f 
. , . . < te “ " — I ersey, tr sundintnistaniasinanii ccna = 
New Jersey r DOES December, 19 or th naan y meee 
B ; RE or diy taken as. oon Rd demand is against ATE OF 

enth Street at y f ts rs und stock bill is filed to ed under (Chancery D-123) ASED— 

s \ . bill is fil t e one mont , 






southerly wit gages held by comy 


date hereof, or they will be SHERIFF’S SALE—JIn Chancery of Ne® 
















from t! 1 f New Jerse on Watson Avenue, West ‘ 

of the me and Ber \ I Incorporation | sex County tole : Tersey from the benefit of such div- Jersey. Between The Home 
from thence (1) south twenty-ni: has been ay » +} 1- | principal sum of $4 500 made S may hereafter be made and /| Loan Corporation, a body corpor t 
grees twet minut vest t ty-fi thorized its f -Or Paskow and Louis Paskow. her } ,|¢ d by said Court from the assets| the United States of America 

. ate , Con ae . 2 re at eg *| of corporation ainant, and James L. Neice : 
fect to a pol: thence (2) north ; ) hares of commor o to the Lawvers Bu yb Bas stober 30th pl J Neic 3 “ 
ee deerees forty minut sank os =i without nomin - ¢ value to 1 sociation (whieh Dated October 1936 Defendants. Fi. Fa., for sale of 
Geet fect to a t iS ieee, CEN tet 00,000 shares of common stock of! with the Home | AARON MARDER gaged premises 
erly and parallel with f the par value of $1. per share or a Loan Association th e of No aM : : yo eee wae a of tes -¢-e- rt hg ~~. ex peased 
twenty-five feet to ¢ nt: thence (4 tal aut capital $1.000.000 Lawyers and Home- Ma ukers Bui : . . ao yh Heri tac as, to me directed, I sh or 
easter'y and parallel wit econd 2) That a certificate of amend-| & Loan bruary 6 = <a pose for sale by public ven M prose 

i : Court House, in Newark, on Bst th 





Of-| IN CHANCERY OF NEW JERSEY the eighth day of December 
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tofore conveyed by Clark Est 


course one hur to vester- mer nd reduction of capit effect- | 1928. recc : 
ly line of Seventh und the point nt such amendment i ) fice of Essex County in -63 of | T Dominikus Schweizer : , all 
end place of beginning filed in the f the Secre- | mortgages for said ° pages By virtue of an order of the Court an aa hth e Pr nanra 
Being known and ad ias N tary of State of the Stat f New | 256-258, and the other in the sipal | of ¢ icery of New Jersey. made on the bet 1 gr ses r- -_ My set 
61% North 7th Street, Newark, New Jer Jer n October 13, 1936 sum of $1,000 made to comenet 28th day of October. 1936, in a cause Counts, is 4 oe 
sey 3) That the cavital of the com Franz Pucher and Christine r in Banner Building and pe ae 0 paint in the westerly 
Te approximate Of nv s been r uced fro otherwise known as ame d | ~~ @ corporation line of Clifto A dis S42 
cree to be satist ©. to $200,625.00 Christine Bucher, his wi 1 Apr al tave Schoene - oe mn Avenue distant a = 
7 : “ That the P bw - rd ~ Prscectalh fp renga : south of the southerly line of Abting 
sum of.Three Th sa 2 1929 and recorded in the Regi ter’s | fenda you are requir Avenue being th f land h 
tal has n effects m Office of Essex County in Book Q-67 of | and answer the said bill ee S he corner of land 









































Cents ($3,868.42 Mortgages for said County on pages| ant. on or before the 20th ’ : = 
costs of this sale hares 208-210. You, Franz Bucher are mad sember, next, or the said bil 1 an = — — oer ee 
Newark, N. J.. October 26. 1936 h ng a defendant because you are one of/ taken as confessed against | feet: emai ha th od aon re 50 mi 
JAMES A. McRELL, Sheriff stock 1 r the makers of the bond secured by the| The said bill is filed to Poh by ea ee 
Arthur V. Talma lr. $16.38 $1. per share. $1,000 mortgage above mentioned. anc | mortgage given by Gustave Schoen e | deg 27 mi B aay , ‘senaa Soot @ 
New Jersey Law J Vv. 5-12-19-2¢6 IN W ——— WHEREOF. Sreeze Cor- are also one of the owners of the mort- and Therese Schoene, his wife to Ban- | o> ane wastatly Mae af Cuinten. Ave 
a ee See ee premises described in both | ner Building and Loan Association, a/ nue; thence running along the sam 
signed by Pres mortgages; and you Christine Pucher | corporation, dated March 18, 1925 anc| north 28 degrees 50 minutes east 4 











are made a defendant, because you are | mortgage given by C. J.C Building and | i 
’ v 1 5 ull is e + int Begiz- 
one of the makers of the bond secured | Construction Company to the Banner / ad en oe oe on 





° Secretary and its corper t seal te 
Obituary hereunto affixed this  qeand ‘aay 















November. 193 by the $1,000 mortgage above men-/ Building and Loan Association. d } z 

le ae P s ulding an $ lation, dated | 1 ° cy r 

Apgar, W. Holt, prominent BREEZE CORPORATIONS. INC.! tioned, and are one of the owners of | October 19th, 1932: and you, Dominik- | on ae eee apie oun oe ~~ ao 
= 3 By "OSEPH J. MASCUCH the premises described in the mortgage us Schweizer are made defendant be- The approximate mt of the de Ol 

Trenton lawyer and one of oldest President first above mentioned; and also have a/| cause you hold a second mortgage on! cree to = entiofied ne aams on the 41 
members of the New Jersey bay, foun + MASCUCH — yy HE. - the premises des- premises a foreclosure and sale of| sum of Eleven Thousand Five Hut Gi 





" ” the mortgage last mentioned. which is prayed in the bill of - * 
died November 5th at the age of Sccret-ry. ' Dated November 3, 1936 . plaint filed herein. a oe i Cone (cL Saree ae a 
7. H . hicech. ae Lionel P. Kristeller, Attorney ISRAEL B. GREENE Dated: November 2. 1936. ~ 
. He was a former president of 810 Broad Street Complainant’s Solicitor MICHAEL FP. JUDGE —— “ eu ber 2, 1936 
the New Jersey State Bar Associ- Newark, N. J. 1180 Raymond Bivd., 17 Academy Street 2 danas Men, Sherif. 
ation i $23.94 Newark. N. J Newark, New Jersey. ‘ 
t | Nov. 12-19-26, (N. J. L. J. Nov. 12-19-26 Dec. 3. $27.30! N. J. L. J. Nov. 12-19-26 Deg.3. 1302! 5 te ger, 12.19.26 Dee. 3, 7 
















orices —~ 
—vetiien. 


D-56) 


Chancery Of New gs nation wide 
hited States ; ais d com- | 
ON. J. a ot ime pears climax Madrid com- | 
Complat DARt, ang yond cabinet reorganization 
e endants Fi . a ' . o 
{ premises "(MB fall of monarchy in 1931 
ove stated _¥rit g e's refusal to recognize Ital- 
ected, I shall ao 
lc vendu aa eonquest of Ethiopia widens 
ark, on Tuma , Russia strengthens forces 
ay of , 
Me a paration against attack. 
“Cm Situate, Jp, thursday, November 5 

Y of Ne F a 
rsey. ware ugees flock to Madrid as rebel 
Northerly line ¢M™irymen reach gates of city 
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government Mad- 
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es five to ten year ex 
maximum time for re- 
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attend court hearing on 
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rst v. Black Committee 
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October 5, 1936 

ATE OF JOHN H. HARTUNG, DE- 
ASED— 

to the order of FRED 


Surrogate of the Coun- 
$s day made, on the ap- 
undersig 
deceased 













the estate of sal d 


from th 








2 44Ulai 
l be. fore’ ba C 
ing or recovering ‘the sam< 


subscriber 
SHARPS HARTUNG 





19356 | 


DE- | 


October 30, 
JOHN B. RUSSELL, 


the order of FRED =e | 
rrogate of the County of | 
—' is day made, on the app! ication | 
the undersigned, Executrix of said | 
a. MOtice is hereby given to the / 


> 
Ss) 
Surr 








ditors of said deceased, to exhibit | 
the subscriber, under oath or affir- 
tion their claims and deman 
ee ne estate of said deceased 
hin 


Six months from this date. or| 
* Will be forever barred from pros- | 
“8 or oe the same against | 
OLGA KASEMAN RUSSELL 
41 Stanford Place, 
Glen Ridge, N. J. 
$9.00 | 


4. L. J. Nov. 12-19-26 Dec. 3-10 
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| 53% Hidden Taxes 


| Hidden taxes—so called because 
they are indirectly levied, and the 
| taxpayer meets them unconscious- 
| ly, 
; cent of the Federal revenue struc- 
ture. For every 47 cents in each 
of the 3,900,000,000 dollars collect 
by the Government 





so to speak—represent 53 per- 


ed 
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last 


during the 


fiscal year in “direct” taxes 


or taxes labelled and identified as 


such, 53 cents were drawn 


trom 
the public purse by “indirect 


ation. 
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Duke ane: Clinic 
Handles 1455 Cases 


DURAM, N. C. The two-fold 
purpose of the legal aid clinic of 
Duke university law school (1) t 


serve aS a “poor man’s law office 


and (2) give law students practi 


experience under direct supervi 


f a trained staff of lawyers, 





proved notably successful du 
the first five years of its operatio 
the last annual report of the clin- 
1c, just issued, indicates 

During the period from Octo 
1, 1931, to June 1, 1936, the cli: 
had 1,455 cases to come to its at 
tention, and during this period 
third year students served in th 
clinic and took the clinic cours 
under Prof. John S. Bradway, di 


rector 
An ade 


jitional part of the clini 


work has been the writing of briefs 


in pending cases for lawyers in ac 
tive practice. Since 1931 the clini 
Students have prepared 141 appe! 
late briefs and 40 trial briefs 
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relations involving 
and five were of 

involving par- 
There 
seven parole 

of instances th 
take tk 
to em} 


in- 
con- 
cerned 
husband and wife, 
ic relations 
ts and child. 69 
criminal 

In 
lini 


were 
and ases 
iber 

to 
were 


a nu 








refus asé 


loy 


were 


1c ¢ 


lients able 


2] or where the cases 


jurisdiction. 
iring t 


he 
ne 


Durham, 


past year 


T. Spears attorney and 


a member of the clinic staff, was 
elevated to the superior cour 


bench. 


Trustees’ 
Investments 


(Continued from | 


age 2) 


waives the clausel57. The clause 
in the principal case tried to €x- 
empt the trustee from liability for 
everything but ‘willful breach’”’ 
When it came before the Court ot 


| Errors and Appeals, the clause 
was recognized, but “willful 
breach’’ was held to include fail- 
ure to investigate carefully before 

















| investing. The court said the 
scope of the clause should have 
157. Note to Giimore le, 32 N 
J. Eq. 611 (1880). 
156 Tuttle v. Gi J. Eq. 617 
(1883), where the surcharged 
for losses on ond mortgages He 
made inquiry as to t investments be- 
fore making them ut knew little 
about them himself. and apparently 
did not acquaint himself, very well 

with them in his investigation 
159. Conover v. Guarantee Title Co., 
88 J. Eq. 450, 102 Ati. 844 (1918) 
wt a trust company which was to 
ce mortgages assigned to it by a 
re company took mortgages execu- 
ted by the realty company itself and 
was held to have exceeded its power, 
and therefore was not protected by the 
clause. 
Woodruff Breehold Trust Co., supra, 
note 73 
160. James v. Aller, Sturchio v. D’Aur- 
fo, and Ross vr. Savings Investment 
and Trust Co., supra, note 78. 
See also McAllister v. McAllister, supra, 
note 63. 
bal “™ 


| been fully specifiedi58. Later cas- 
|es say such clauses only “limit re- 
sponsibility in matters of discre- 
tion and judgment committed to 


the trustee in an exercise of de- | 


fineq powers’’159, 

Where there is no question of 
confidential relationship or 
faith, the cestui may estop him- 


self from any or from part of the | 


surcharge of the fiduciary. Where 
with knowledge of all the facts, 
agrees to the specific invest- 

made 160, or where he 
the executor agree that the 
latter will serve without compen- 
sation and without paying inter- 
esti6i, the result may be a com- 


ne 
ment when 


aA 
anc 


plete estoppel. Where a wife paid 
mortgage interest out of the es- 
tate’s personalty to save some 








bad | 


greater uniformity of law. 

ashe writer was at first inclined 
to regard the policy behind the 
New Jersey iaw of trustees’ invest- 
ments as a wise The iaw is 
fairly clear in its definition of leg- 
; it is and it pro- 
uses the | vides for invest- 
ation with one 
trust field 


| Use of the funds by the t:ustce 
| usually gives ine cestui a chcice | 
|of compound interest of profits if 
he can,.identify them. This rule 
seems based on a presumption ot 
bad faith, and the fiduciary may 
free hiaagelf fiom it by 
the opposite. Once he 
funds, he must prove the time at 
which he ceased to ang the fol- 








one, 


proving 





rvative; 


const 
several sources 


ment. Buta c 
of the 1 


mvers 


in the 


aqcers 


lowing proper handling of them. has since brought out the points of 
Maladministration of the res to be | unsatisfactory practical operation. 


invested usucily results in loss of | This law as rather well adapted 
om missions. to an investment situation where 

A cestui not under undue in‘iu- price fluctuations were less sudde 
ence ot the fiduciary imay estop and less violent than they are to- 
himself by assenting to acts when day and where industrial products 
done, or by prior relinquishment of and methods could be counted on 
some of his rights against the fid- | not soon to become obsolete. This 
uciary in return for relinquishment was a situation where liens were 


by the fiduciary of rights against of paramount significance becaus 

















and, her son was held estopped be- him. The settlor who wants to they could be ulized with com- 
cause of the benefit he receivedis2, | protect his trustee had better do paratively little loss, a ‘atior 
But an authorization by the pen- 50 by specifically broadening his where bo value behind a lien 
eficiary to settle an improper in- Powers rather than by including would if necessary materialize. 
vestment already gone bad was 4n immunity clause, as these claus-. One could then tike a static point 
was held to be no estoppel against ©S have little effect. The court of view, could look at an industry 
asking re-imbursement for the will always at least take notice of as of one date to determine its 
loss!' Where there is bad faith the fact that the fiduciary acted worth. The law does this True, 
or confidential relationships, con- With the advice of counsel. there are places wh¢ t looks at 
sent of the cestui is of no ef- As said before, the writer be- the past record of a corporation 
fecti‘4. But where the cestui gets lieves that these penalties would but it is cast predominantly in 
the use of a house wrongly invest- b¢ more rigidly applied today than static terms. In no case can a 
ed in, the surcharge, if any, is re- 1” the past because of the increas- fiduciary without special authoriz- 
duceq by the benefit received in ing facilities for proper invest- at ike an investment in any- 
the form of renti#5, and personal Ment. The entrance into the field thing; but a government urity 
ontributions of the fiduciary to by the corporate fiduciary should y-ithout getti 1 first lien. The 
the support of the beneficiary will #/S0 produce this result, and it re.ul t ioday many legals 
also reduce it!66, Acquiescence if may be that the court will soon are not safe-—-witn the case of 
the conversion of a legal was given openly yield to the general pres- mortgag: nd railroad bonds 
in one case as one of the grounds | Sure to hold it to a higher stand- while many non-legals are quite 
for only charging simple interest | @'¢ It is to be notec that malad- safe, such as American Telephon 
on the uninvested proceeds, but it ministration by one fiduciary does and Telegraph stocl 
is doubtful that this factor was | "0t ordinarily excuse the others as Of rse, it is 1 h easier t 
necessary to the decision1%7 Es- | 2gainst the beneficiaries. The criticize ese i iundards 
top ie also considered under the rules of partnership seem to be ap- than to devise practical current o1 
section on extenuating circum-| Pied rather rigidly. Gynamic one¢ But does seem 
stances. Looked at generally, the policy that the law shculd look to the ree- 
And lastly, the fact that the fid- of New Jersey as regards trus- ord of a corporation over a period 
uciary’s act complained of was tees’ investments is, in the opinion of years—-to the trend of its bond 
ione on advice of counsel is usual- ©! the writer, » wise one. It pro- eq indebtedn the coverage of 
ly said to be of weight in the de vides many sources for invest- earnings over d charges, the 
cisions!68 The cases involving ment, at the same time being con- liquidity it inv ri and 
this point also involve many oth- rvative throug! except in othe uch indications of current 
é anc the weight given this fac- its application of the continuance | re Book values have little 
tor is quite indefinite, though one ‘tatutes, where it is perhaps too nifi n t fa yf thes 
ase does go so far as to excuse liberal. But as most of the cases factors ( } basis it might 
failure to collect a claim of the UNMder these statutes are depres- follow Virgin I illow pre- 
estate because of the advice of sion cases, it may be that more ferred if there were not too 
reputable counsellor that more normal times will bring different n h = indebte ; outstanding 
would be realized by another pro- "eSults. The court's attitude to- of th nd perhaps even 
edurel#y ard efforts of the settlor to al- ;|some common stocks. This would 
Conclusions as to how the court ter the applicability of the normal not mean that the Massachusetts 
will settle the complaints by the rules to his trust, however, seems 1 vould hav applied oi 
beneficiary against the fiduciary to be unduly Commervative. The that there would be no fairly cer 
are rather dangerous if they try Wtiter is inclined to agree with the tain In view of the prob 
to go beyond the very general. But court’s refus to exempt fiduciar- it f at least mild inflation 
it is safe to say that when the ies from responsibility because of tk fl € m ic} 
court disapproves of the fiduciary'’s ; ™"™ a — ‘- ally sane h exemp- char his is highly desirabl 
handling of the principal, it will | tion might imperil the jurisdiction as a hedge, ev if not a ifet 
isually holq him responsible tor of the court. But it does seem measur 
producing the res which should | that more regard should be given The writer is inclined to agre 
have resulted from the minimum | '® the settlor’s intent to broaden with the law’s refusal to exempt 
standard, at least, of proper in- -— gence of the fiduciary. This fiduciar from 1 nsibility b 
stment It will then usually | * sult might be reached by an ap- ( Lit ( fo 
redit him with the res as it eo of the Massachusetts sich exemption ht imperil th 
4 7 7 c . * . . " 
valued at the accounting, but may | ore in such cases, unless the de- jurisdiction of th ourt. But it 
give it to him in corpus. It will] ae investments are clearly spec- does seem thai more regard should 
nly act on showing of actual loss. | ified. he given the settlor’s inten’, t 
A charge of simple interest will | The New Jersey court tends to broads the powers of the f.duci 
isuallv be added in cases of mere consider each investment individu- ary. This 1 lt 1 it be y eached 
negle t. which for the most part ally, thus taking a position ap b} an apy " n of tt M sachu- 
are those involving failure to in- !parently different ovinagg the Re tts rule in such ¢ ess th 
vest; or of interest compounded | *t@tement, sections 227 and 228, a é nvestmer re ciearly 
annually in cases of gross neglect, to ee to be considered ir pecified. 
the meaning of which is not clear, making _ witpeerepes Phoug ed t 
but generally seems to include all | ‘#¢ rules therein laid down are ex- nia relating 
. allen oi c P duciary +h re > ah Bi Ma -_ y ~ ~ 
other cases. Interest charges will | cellent ina ashe f aa oe oe | eee. nay Bling ae eitere 
isually be at the highest legal | New Jersey position makes fo via se sper oa ‘nia (1936) 
rate, which is 6%, but particular ee neeceneeeeeeent 


situations, such as those involving | 


small sums, might make it less. | 


Barclay Cooper, 42 N. J. KEq.| 
516. 9 Atl. 107 (1887) | 
162. Birkholm v. Wardell, supra, note 
70 | 
163 Woodruff v. Lounsberry, supra, 
note 57. 
168. Wieters v. Hart, supra, note 61. 
165. Quick v. Fisher, supra, note 75. 
166. Williams v. Williams, supra, note 
61 
67. Coddingtom v. @tone, supra, mote 
8 
168. King v. Berry, supra, note 4. 
Shearman v. Lanier, supra, note 59. | 
169. In re Sharp, 61 N. J. Eq. 601, | 
48 Ati. 327 (1900). 
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Wife Directed To 
Support Husband 


A wife who inherits money and 
is able to support her indigent hus- 
band must relieve the State of the 
duty of caring for him under the 
Old Age Security Law, the 
York Appellate Division declared 


New 


in a decision directing Mrs. Isabel 
FP. Stapleton to repay $120 to Wil- 
liam Hodson, Commissioner of 
Public Welfare, money received by 
her husband. 
Justice Irwin 
ruled that the 
ment could collect only the amount 
paid the husband after the 
got her inheritance, pointed 
that there is no legal duty on the 
part of a wife to support her hus- 
band, but that “ 
that there exists a moral obligation 
on the wife, if she 
to support her. husband when he 
is in need.” “As between the wife 
and the State,” continued, “the 
support of the husband is primar 
ily the responsibility of the wife.” 


Untermyer, who | 


out 


it cannot be denied 


has the means, 


ne 


Correction 

Note; Herman vy. Rosenbaum 
digested 59 N. J. L. J. pages 371, 
372. 

The original opinion in this cas¢ 
has been impounded and a new 
one delivered by Bodine, J. The 
difference between the two opin- 


ions is only to the question of 
whether the plaintiff took the notes 
without notice of existing 
firmity. It appearing that as to 
one of them the plaintiff had taken 
an assignment after protest, the 
court in its revision points out that 
as to that obligation the plaintiff 
Stands in a different position from 
that in which he finds himself with 
respect to the other note 


as 


an in- 


involved 
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Welfare Depart- | | 


wile | 


DIGESTS OF 
RECENT OPINIONS 


(Continued from page 2) 





of a Contractor therefor. 

TORT — Proximate cause — In- 
tervening duty. 

New Jersey Supreme Court. 


Randolph v. Karno Smith Co., Inc. 





be tober 17, 1936. 
| On motion to strike complaint. 
Granted. 


For plaintiff, James J. McGoogan 


|For detendant, Katzenbach, Gildea 
& Rudner, (George Gildea). 
; Oliphant, S. C. C. 

Defendant, contractor, was em- 
ployed by the Trinity Cathedral at 
Trenton to erect a crypt on its 
lland. Defendant completed this 
contract January 20 1936. On Jan 
uary 8, 1936, plaintiff while leaving 


after services in the crypt fell from 
a step to the footwalk leading to 
Plaintiff 
the ground that the defendant con- 
tion of 


the street. proceeds on 


tractor is liable for the ere 
a private nuisance. 

Held: 
or contiguous to a 
and therefore 
Situations 
owner can sé 


The nuisance was not on 


public street 


uses dealing with 


those are inapplicable. 

the 
kind of struct 
but the contractor 
liable. The 
rather than 
p here was 
tuirt’s 
proximate 


ire faulty 


An 
erection of any ure 
on his own land 
cathed- 
the 
the 


in- 


ld not be 


wi 


ral's invitation 


erection of the ste 
proximate cause of 
The 
applies 


piain 


jury. doctrins 


of 


ause equaily to cases 
founded in negligence ar 
ance and the court in 
Long, 70 N. J. L. 
detendant canno 


a third 


301, said thé 
be held 


anotner 


liable t 


person uu person 


is under a duty to such third per- 


son and that duty intervenes be- 
tween a defendant’s neglect and a 
plaintiff's injury. Ackerman v. El 
lis, 81 N. J. L. 3 and Beavers v 
Trimmer, 25 N. J. L. 97, are to 
broad in their statements as to 
liability for a nuisance 

Defendant gave no n 





no control over 


and had 
as to users. On 


the crypt 
iff's theory 


uld be forever lia- 


plaint 
2 contractor wi 
ble. 


Complaint stricken. 


TRUSTS (Inter-vivos) — Reserved 
right of revocation, 

INSURANCE — Change of bene- 
ficiary. 


In Chancery of New Jersey 

The Equitable Life Assurance So- 
ciety of the U. S. a corp. v. Jans 
sen et al.; Massachusetts Mutual 
Life Ins. Co. a corp. v. Janssen 
et al. 

October 27, 1936 

On bill of interpleader 

For defendant Marg Jans 
sen, Hershenstein, "O Brien & 
Tartalsky. 

For defendants Frederick W 


Janssen Jr., Wiebolt, Biehler in- 

dividually, and F Ww 

Janssen and John Schlicthing as 

, Lichenstein, Schwartz 
& Friedenberg. 

For defendant The 
Bank Hoboken, 


rederick 
ete 


ex'rs. 


First 


of 
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Gaede. 
Egan, V. C. 
The two above entitled matters 


| were heard together upon a stipu- 


| 


| 


the policies to his agent. 


| were endorsed on the letter. 


| Janssen, on October 8, 
NUISANCE (Private) — Liability | 
| by which the First National Bank 


Decedent, 
1929, en- 
tered into an agreement of trust 


lation of the facts. 


of Hoboken agreed to receive all 
sums payable to it upon the death 
of the settlor, Janssen, by virtue 
of all policies of insurance then 
in force insuring Janssen and des- 
ignating the “First National Bank 
of Hoboken, trustee.” A list oi 
policies in force at the time of the 
contract included the four policies 
in question. The trustee was to 
invest and re-invest the proceeds 
the policies for specified pur- 
poses. The contract also reserved 
a right to the settlor to withdraw 
all of the policies and a 
right to change beneficiaries or the 
interest of any beneficiary 
notice to the trustee but 
that except for 

rights the trust should be irrevoc- 
hte. 

The insured properly red a 
change of beneficiary as to the 
four policies here involved naming 
the Trust Company as beneficiary 
and then delivered them to the 
company. On February 1935 
Janssen became ill and de 


of 


any or 


upon 
provided 


such reserved 


sec 


trust 
ided to 
cancel the trust agreement and ad- 
dressed a letter to the trust com- 
pany making known his 
and asking them 


change of 

to deliver 
The con 

sents of all cestuis under the trust 


mind 


On 
the same day Janssen signed let- 


ters requcsting a change of bene- 
ficiary. These were mailed to the 
de.endan insurance companies 
The same day Janssen’s insuran 

agent received the four policies ir 


question ‘rom the trust company 
and mailed to the 
insurance companies. 
policies v. 
sen died, 
interveni 


defendan 
Although the 
‘re received before Jans- 
the changes, 
g holidays, 


summated. The 


tuem 


because of 
were not con- 
nsurance com 
panies filed a bill of interpleader 
and after paying 
discharged. 

The of the 
icies pursuant to decedent's 
inated the trust. The 
Settlor had reserved this right t 
withdraw any or all of the policies 
could to effect- 


proceeds 
court were 

Held: 
four pol 


request term 


withdrawal 





Decedent did all he 


1 


uate the change of beneficiary and 
destroy the trust. Prudential In- 
surance Co. v. Reid, 107 N. J. Eq 
338, 152 Atl. 453. The language 


to the effect 
revi 


tha 


ho interest or 


that the trust was ir- 
except for 
identity of benefici 


cable changes ot 


aries must be con 
the in 
The trust was irrevocable only a 
to policies not irawn at 
time of settlor’s death 

Order to conform with the con- 
clusion advised. 


strued with other 


parts of agreement mind 


with the 


BANKS Insolvency of Trust 
Companies — Power of Commis- 
sioner. 

RECEIVERS — When obtainable 

In Chancery of New Jersey. 

Orshefsky v. The Mechanics Trust 
Company of New Jersey and 
Withers, Commissioner of Bank- 
ing & Insurance of New Jersey 

October 14, 1936. 

On application for a receiver. De- 
nied. 

Mr. Harry H. Weinberger for com- 
plainants. 


Mr. Louis J. Cohen for Commis- 
sioner. 

Egan, V. C. 
Defendant trust company was 


suspended in January, 1934 by the 
Commissioner of Banking and lat- 
er permitted to operate on a re- 
stricted basis under P. L. 1933 ch. 
27. A plan of reorganization was 


On motion 


defendant raised the grade of the 


water to flood plaintiff's cellar. 


N. J. L. 351; Mc 


the theory that defendant negli- 
gently allowed a valve of a tank 
car on its siding containing 
oil 
that it flowed over into plaintiff's 
property, in part going into plain- 
tiff’s 
basin on the ground outside, thus 
preventing the seepage of surface 
waters 


approved November, 1935 but the 


| Commissioner of Banking soon de- 


clared that the reorganization 
could not be consummated and 
took possession of defendant’s as- 
sets for purposes of liquidation 
under P. L. 1931 ch. 255 Sec. 22. 

The bill of complaint alleged 
that the defendant was insolvent 
because of the non-feasance, mis- 
feasance and malfeasance of the 
present Commissioner, his prede- 
cessors and the officers and direct- 
ors of defendant and sought to 
have the Court of Equity take pos- 
session and administer defendant’s 
assets as a trust. 

Held: Defendant was organized 
under the Trust Companies Act, 
Sec. 24 of which outlines condi- 
tions under which this court may 
appoint a receiver for a trust com- 
pany and they are jurisdictional. 
McDowell v. Mechanics Trust Co. 


13 N. J. Misc. 532. The provisions 
of the General Corporation Act 
are not applicable. There is no al- 


legation that the present Commis- 
sioner dissipating assets and 
acts of his predecessors could not 
in any event bind the present Com- 
missioner. The principle expressed 
in Booream v. Washington Casual- 
ty Insurance Company, 110 N. J 
Eq. 164, 159 Atl. 519 fits this case 
The complainants have no basis 
of complaint because the defend- 
officers ,directors and others 
in the bill have been sup- 
planted by the Commissioner of | 
Banking. There is nothing to 
which the appointment of a receiv- 
er can be ancillary and therefore 
the present application is without | 
force. The office of a receiver is| 


is 


ant’s 
named 


to preserve a status or a res and || 


not an end in itself. The legisla- | 
ture gave the Commissioner the 
right and the power to act in these 
premises. Interference would cre- 
ate intolerable confusion. 

Application denied. 


NEGLIGENCE — Liability to ad- | 
jacent landowner for. 

New Jersey Supreme Court. 

Steinberg & Spielfogel Inc. v. Cen- 
tral R. R. Company of N. J. | 

November 4, 1936. | 

strike complaint 

Granted in part. 

For motion, William F. Hanlon. 
Opposed, Morton C. Steinberg. 
Lawrence, S. C. C. 

Plaintiff owns a storage build- 
ing and warehouse adjoining the 
railroad yard and track siding of 
lefendant. Plaintiff alleged that 


to 


track in the yard causing surface 


Defendant urges that this is an 
ordinary surface waters case and | 
controlled by Bowlsby v. Speer, 31 
Closkey v. Atlant- 
c City R. R. Co., 70 N. J. L. 20, 56 
Atl. 669. 

Held: Plaintiff does set up a 
cause of action in paragraphs 
three and four which proceed upon | 
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cellar and in part filling a 


into the soil as had been 
the case prior to this occurrence 
Motion granted in part. 
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99 ANGELES, (CCNS)—The 

lawyers of Los Angeles 
med today an announcement 
sew idea in Junior Bar activ- 
designed to provide a pro- 
, of practical, intimate, post- 
wate education in which the 


in every J 
New Jersey a 





Apply 
TRAC TORS’ 


itic County 


| the legislative change takes the 
| shape of a legislative construction 
|of a pre-existing statute or a pos- 
itive enactment retrospective in 
terms. 

Ex post facto laws have been 
well defined and so frequently dis- 
cussed that our present inquiry 
will be limited to the civil as op- 
posed to the criminal aspects of 


; » membership may profitably | retroactive legislation. Let it suf- 
snanere keipate. fice to say that the classic defini- 
‘. McNAMARy he program is designed, how- tion of ex post facto laws was stat- 
EXAMINER only for those who can qual- ed by Chase, J. in Calder v. Bull, 
Ss. Phow iil 4s “early birds.” 3 Dall. 386, 390, 1 L. Ed. 648, to be 
cr. 2 new activity will take the any law making an act done be- 
of monthly breakfasts, each | fore its passage and which was in- 

featuring a lecture by a mem- nocent when done, criminal, and 

m County of the local Bar who has punishes such action; every law 
ved particular success in| that aggravates a crime or makes 

LEY HARD) phase of current practice. it greater than it was when com- 
4 tthe first breakfast, November mitted; every law that changes 

Examiner young lawyers will hear a talk |the punishment and inflicts a 
BOX 292 rial Strategy” by a Veteran | greater punishment than the law 
k, New & sny a court room battle. annexed to the crime when com- 
Tsey cond lecture will be concerned | mitted; or finally, every law that 


ick. 3-2200 
“Probate Practice”, taking up 
y-day questions in that sub- 


n County 

jf that are not answered in the 

ary law course. 

Pe migyas tthe third meeting a speaker 
-ACT COMP 

. discuss “Fees and Office Man- 
Evans, Preg t” th lect bei 
and Cooper s ent,” the urer being a 


who has made a study of of- 
systems all over the country. 
fter each lecture the audience 
have an opportunity for 10 
utes to ask questions of the 
aker. 
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alters the legal rules of evidence 
and receives less or different testi- 
mony than the law required at the 
time of the commission of the of- 


fense, in order to convict the of- | 


fender. Manifestly, such laws are 
unjust and oppressive and conse- 
quently have been uniformly de- 
clared unconstitutional where the 
occasion has arisen. 

In connection with legislation in 
general it must have by this time 
become apparent that laws are 


le 247 ccording to Bates Booth, chair- , not to be construed retrospectively 
of the speakers’ committee, | unless it clearly appears that it 
~ Williaml *teakfast lectures are destined was so intended by the enacting 
become an institution here. body and unless such construction 
nenens ere’s not another way in the/is absolutely necessary to give 
Vineland, x. ged tO learn what these veter- meaning to the language used, 
can explain to us,” he declared. | Deegan v. Morrow 31 N. J. L. 
OUNTY e law books can’t tell us what | 136, Allen v. Bernards Tp., 57 
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VHITEHEspee2¢ into for the first time that 
‘aminer ywve been through a hundred 
38 since 19gmpes) I don’t believe very many 
Newark, XMeeser_ lawyers will miss the 


nce, and most of them will 
nt to take advantage of the op- 
tunity to ask questions at the 
e of each discussion.” 
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islature not to be found in the 
feral constitution. Thus we find 
express prohibition against the 


N. J. L. 303, 31 Atl. 219 is typical 
of language to the effect that stat- 
utes are prospective and will not 
be construed to have retroactive 
operation unless the language em- 
ployed in the enactment is so clear 
that it will admit of no other con- 
struction. This rule is especially 
applicable where the statute other- 
wise would be invalid as impairing 
the obligation of contracts, inter- 
fering with vested rights or taking 
away a remedy for the enforce- 
ment of the contract which existed 
when it was entered into. This 
attitude is a natural corrolary of 
the principle that statutes must be 
construed if possible so as to be 
valid. As a result of the neces- 
sity of finding a prospective inten- 
tion where a contrary conclusion 


massa » — + append apelin would carry down the legislation 
4-033 [pet which existed se ee ‘petra re eee Sere Oe 
Mocigeies Sen cain WES Cutitetint casional distortions of language 
Prsey : ’ | have resulted. Where, of course, 







ticle IV, Sec. VII (3). This lat- 
provision is as are the other 
mstitutional guarantees in turn, 
we shall see, subject to cer- 
SHORN in modifications made pursu- 
MINER to the police power of the 
merville, X@iMate, Rocker vy. Cardinal B. & L., 
N. J. Mise. 397, 179 Atl. 667. 
is particularly difficult to gener- 
as to the extent to which the 
lice power will be held properly 
frcisable with a view to consti- 
tional prohibitions, but an ef- 
will be made, in the course of 
8 discussion, to point out the 
ost clearly definable factual cat- 
Bories in connection with which 
nese problems have already aris- 
h Where a particular statute 
been held to go beyond the 
ower inherently residing in the 
te to legislate with regard to 
*common good, the courts have 
‘quently spoken in terms of an | 
“Proper attempt to deprive one of 
vested right, Hunt v. Gulick, 9 
- J. L. 205; Williams v. N. J. 
butheasterly Ry. Co., 29. N. J. Eq. | 
e4 reversing 28 N. J. Eq. 277. The 
ser decision said that a vested | 
cannot be disturbed whether | 
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there is express language making 
@ particular enactment retroactive 
the courts have held that the man- 
|date of the legislature must be 
| obeyed and the validity of the stat- 
| ute discussed upon such basis, 
| Chambers v. Toohy, comm’r. of 
| Labor, 14 N. J. Misc. 780, 187 Atl. 
149. So, also, where the language 
of the statute is clearly prospec- 
tive and points to the future as 
| for instance by the use of the verb 
“shall”, courts have had no dif- 
ficulty in finding prospective oper- 
|ation, Borger v. Board of Chosen 
| Freeholders, 13 N. J. Misc. 676, 180 





Atl. 495. The troublesome situa- 
; tions are those of which Dwyer v. 
| Volmar Trucking Corp., 105 N. J. 
|L. 518, 146 Atl. 685; Williams v. 
| Brokaw, 74 N. J. Eq. 561, 70 Atl. 
665; and State, Alden pros. v. May- 
or &c. of Newark, 36 N. J. L. 288, 
,are illustrative. In the first of 
|) these cases an amendment to the 
act covering service upon non-res- 


|}ident motorists ‘passed in 1927, | 


‘commenced with the language 
“from and after the passage of this 
|act any chauffeur etc.” but it was 
nevertheless held that the act ap- 
plied to accidents occurring prior 
to 1927 and its language was treat- 
ed as if it referred to the effect 
of a prior statute which the pres- 
ent one amended and improved. 
In the second case the 1907 di- 
vorce act which said that a hus- 
band may obtain an annullment 
when “he was” “eighteen at the 
time of marriage unless the mar- 
riage was confirmed by him after 
reaching eighteen years was con- 
strued to be prospective in opera- 
tion. The use of the past tense 


| was held to refer to the time in- | 
tervening between the passage of | 


the act and its effective date. In 
the third case a question of tax 
title was involved on a certiorari 


| by an owner who claimed that his | 


land had been invalidly sold for 


taxes in 1860 because he had not | 


received twenty, but only nineteen 
days notice to redeem. The pur- 
chaser was brought into the pro- 
ceedings and upon appeal to the 
Court of Errors reliance was plac- 
ed upon the act of 1875 which pro- 
vided that “in all cases where pub- 
lic notice for a specified time is re- 
quired by law to be given before 
proceedings are had for the public 
sale of lands for unpaid taxes, no 
certificate of sale or tax title shall 
be set aside *** by reason of any 
variance between the date of such 
notice and the actual publication 
thereof; provided that notice shall 
have been or shall be actually giv- 
en for the specified number of days 
prior to such proceedings for pub- 
lic sale’. The court in its decision 


first relying upon the elementary | 


principle controlling the construc- 
tion of statutes, said that this law 


should be held to be prospective | 
and stated that it was not enough | 
that the words used therein may | 


be given retrospective operation 
without doing violence to their 
meaning or that such & course may 
coincide with their common under- 
standing. Laws being made for 
the regulation of future affairs 
were determined not to be meant 
to alter or effect the course or leg- 
al relation of past acts. The con- 
stitutional questions were dismiss- 
ed as not necessary to the court’s 
decision. In concluding that the 
judiciary is not obliged to depart 
from its clearly enunciated rules 
of statutory construction in the 
absence of clear mandate incor- 


porated into a law, the court gives | 


us a practical key to the drawing 
of legislation insofar as this par- 
ticular aspect of the problem 1s 
concerned. Nowhere is there a re- 


fusal to respect an express state- | 


ment, but as the cases just dis- | 
cussed demonstrate, the intention | 
to make a Statute retrospective 





will not necessarily be honored if 
the sole guide is a reliance upon 
grammatical interpretation, Thein- 
corporation of the words “pros- 
pective or retroactive’ avoids this 
needl@ss—difficulty in some situa- 
tions although a more precise in- 
dication of the legislative intent 
may often be necessary. 
Assuming now that a retrospec- 
| tive law is clearly presented the 





| question of its constitutional val- 
| idity at once arises. The various 
| prohibitions embodied in the fed- 
|eral and state constitutions have 
|already been adverted to but the 
'most helpful indices of what can 
and what cannot be done come to 
|light with an analysis of various 
|legal categories with respect to 
which certain exceptions have been 
| created by the judiciary. Thus we 
| find it said that there is a differ- 
‘ence between statutes affecting 
| substantial rights and those mere- 
| ly affecting procedure, the courts 
| being more liberal in interpre- 
|tation relative to the latter than 
} to the former, 59 C. J. 1173, Sec. 
700. Upon occasion courts have 
been inclined to confine the mean- 
ing of the word “vested” insofar 
as it relates to the constitutional- 
ity of an impairment thereof. In 
Wanser v. Atkinson, 43 N. J. L. 


more than such a mere expecta- 


| tion as may be based upon an an- | 


| ticipated continuance of present 
law; that it must have become a 
| title legal or equitable, to the pres- 
jent or future enjoyment of prop- 
|erty or to the present and future 
|}enforcement of a demand or a 
llegal exemption from a demand 
} made by another. Another well es- 
| tablished exception is that arising 
out of curative legislation which 
|confirms rights already existing, 
| cures defects in a remedy, or adds 
/to the means of securing and en- 
| forcing such rights, 6 R. C. L. 320, 
| Sec. 309. This type of legislation 
will be more fully discussed infra. 
(To be continued in next issue) 
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